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I  VoL.  IV.  June,  1940  No.  10 


Hearings  Before  Attorney  Generates  Committee 
I  On  Administrative  Procedure 

The  hearings  before  the  Attorney  General’s  Committee  on  Adminis¬ 
trative  Procedure  on  June  27,  1940  related  to  the  Federal  Conun unica- 
'  tions  Commission.  Messrs.  Duke  M.  Patrick  and  Swagar  Sherley  spoke 
on  behalf  of  the  Federal  (’ommunications  Bar  Association,  and  Mr. 

Joseph  Raub,  Assistant  General  (’ounsel  of  the  Federal  Communications 
Commission,  presented  the  views  of  the  Legal  Department  of  the  Com¬ 
mission.  At  a  later  date  Mr,  Rauh  submitted  a  written  memorandum  of 
his  position  to  the  Committee.  The  hearings  were  held  for  the  purpose 
'  of  discussing  questions  of  administrative  procedure  of  the  various  fed¬ 
eral  agencies  (4  F.  C.  Bar  Jour.  238).  Previous  to  the  hearing  the 
t  Committee’s  staff  prepared  and  publLshcd  monographs  covering  the  pro¬ 
cedure  of  several  of  the  agencies,  including  the  Federal  Communications  , 

Commission  (4  F.  C.  Bab  Joub.  182;  article  by  Louis  G.  Caldwell,  j| 

George  Washingion  Law  Review,  March,  1940.) 

The  members  of  the  Committee  who  were  present  at  the  hearings  on 
June  27,  1940  were  as  follows : 

Dean  Acheson,  Chairman  Carl  McFarland 

Ralph  F.  Fuchs  Harry  Shulman 

Lloyd  K.  Garrison  E.  Blythe  Stason 

D.  Lawrence  Groner 

[  The  editors  of  the  Federal  Communications  Bar  Journal  believe  ^ 

[  that  the  comments  of  Messrs.  Patrick,  Sherley  and  Rauh  are  of  great 
interest  to  lawyers  engaged  in  practice  before  the  Commission.  Space 
does  not  permit  the  reprinting  of  the  entire  proceedings.  An  effort  has 
been  made,  however,  to  assemble  the  most  important  portions  of  the  re¬ 
marks  and  they  are  set  out  below. 

TESTIMONY  OF  MR.  DUKE  M.  PATRICK 

Mr.  Patrick  :  I  would  like  to  commence  with  a  very  brief  explana¬ 
tion  of  our  agency  and  what  we  consider  to  be  peculiar  to  it  as  distin¬ 
guished  from  other  administrative  agencies. 
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The  Communications  Act  of  1934  is  a  striking,  and  in  many  respects 
probably  the  most  important,  illustration  of  the  use  of  the  federal  licens¬ 
ing  power  in  the  regulation  of  interstate  commerce.  Its  importance  is 
due,  in  part  at  least,  to  the  fact  that  the  Federal  Communications  Com¬ 
mission  regulates  one  of  the  principal  means  of  mass  communication, 
broadcasting,  together  with  virtually  all  communications  carriers,  wire 
and  wireless,  on  which  publishing  agencies,  and  eventually  the  public, 
depend  for  news  and  other  daily  information.  The  attendant  poten¬ 
tialities  of  governmental  censorship  and  control  of  the  expression  of 
opinions  are  obvious. 

There  are,  of  course,  important  differences  between  the  various  types 
of  license  systems  to  be  found  in  the  federal  statutes,  as  well  as  in  the 
purposes  for  which  the  licensing  device  is  employed.  Some  of  these 
differences  will  be  found  in  the  various  classes  of  radio  licenses  issued  by 
the  Federal  Communications  Commission  under  the  Act.  It  may  be 
helpful  briefly  to  refer  to  some  of  these  differences,  both  to  avoid  con¬ 
fusion  and  properly  to  emphasize  the  problems,  both  procedural  and 
substantive,  which  arise  in  connection  with  the  licensing  of  certain  im¬ 
portant  classes  of  radio  stations,  such  as  broadcast  stations  and  stations 
engaged  in  radio  communication  as  common  carriers.  Without  attempt¬ 
ing  a  complete  catalog,  we  may  note  the  following  important  clas.ses  -. 

1.  License  systems  used  simply  for  such  purposes  as  taxation  or 
registration,  without  any  important  regulatory  aspect.  Generally  speak¬ 
ing,  no  instances  of  this  class  will  be  found  among  radio  licenses  issued 
by  the  Federal  Communications  C’ommission. 

2.  License  systems  having  a  definite  regulatory  purpose  effected  by 
requiring  applicants  to  possess  prescribed  qualifications  and  by  subject¬ 
ing  licensees  to  penalties  for  non-compliance  with  the  requirements 
imposed  by  statute  or  regulation,  through  revocation  or  refusal  to  renew, 
but  without  any  limitation  on  the  number  of  persons  w’ho  may  receive 
such  licenses  and  without  any  substantial  adverse  effect  resulting  from 
the  granting  of  an  application  to  other  licensees  or  applicants.  A  num¬ 
ber  of  instances  of  this  class  will  be  found  in  the  licenses  issued  by  the 
Federal  Communications  Commission,  such  as  amateur,  ship,  and  air¬ 
craft  licenses,  which  in  the  main  are  granted  to  all  applicants  meeting 
certain  minimum  standards. 

3.  The  third  and  most  important  or,  at  least,  the  most  contro¬ 
versial,  are  license  systems  having  not  only  a  definite  regulatory  purpose 
effected  in  the  same  manner  as  the  preceding  class,  but  also  attended  by 
the  feature  that  the  total  number  of  licenses  that  may  be  issued  is  lim¬ 
ited.  For  example,  they  are  limited  either  by  physical  or  economic 
factors  or  both,  together  with  the  corollary  feature  that  the  issuance  of 
a  license  to  A  actually  or  potentially  visits  injury  on  B,  another  appli¬ 
cant,  or  upon  C,  an  existing  licensee.  The  granting  of  an  application  to 
A  may  preclude  the  granting  of  an  application  to  B  ;  or  it  may  severely 
injure  or  make  impossible  the  rendering  of  service  by  C ’s  station  through 
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electrical  interference;  or  it  may  have  an  analogous  effect  economically 
through  competition  in  the  absence  of  adequate  economic  support.  Sev¬ 
eral  important  types  of  radio  licenses  belong  in  this  class,  principally 
broadcast  stations  and  stations  engaged  in  radio  communication  as  com¬ 
mon  carriers.  It  is  about  this  last  class  to  which  most  of  our  remarks 
shall  be  directed. 


The  comments  which  we  desire  to  submit  have  been  divided  in  two 
parts: 

First,  suggestions  relating  to  the  exercise  of  the  Commission’s  func¬ 
tions,  the  Commission’s  powers  in  the  exercising  of  its  quasi- judicial 
functions,  and 

Second,  its  quasi-legislative  functions. 

I  will  lake  up  the  question  of  its  quasi-judicial  functions  first.  As 
I  have  said  before,  we  will  make  our  suggestions  in  the  form  of  affirma¬ 
tive  propositions  rather  than  attempt  to  anticipate  any  specific  proposal 
which  this  Committee  might  finally  decide  upon.  Our  first  proposition 
is  that  no  application  should  be  denied  without  a  hearing.  That  sounds 
like  a  simple  assertion  and  one  about  which  there  should  be  no  contro¬ 
versy,  but  we  find  ourselves  confronted  with  contentions  by  the  Com¬ 
mission,  through  its  law  department,  both  before  the  Commission  itself 
and  before  the  eourt.s,  that  the  Commission  should  only  be  required  to 
hold  hearings  on  applications  when  the  statute  specifically  directs.  1 
might  say  that  section  309  (a)  of  the  Act  specifically  requires  the  Com¬ 
mission  to  grant  hearings  before  denial  in  certain  types  of  applications; 
namely,  applications  for  an  original  license.  However,  under  section 
310  (b)  of  the  Act,  which  deals  with  applications  for  transfer  of  license 
from  one  holder  to  a  new  holder,  there  is  no  such  specific  statutory  re¬ 
quirement.  The  Commission  has  taken  the  position,  and  apparently 
insists  upon  it  notwithstanding  the  decision  of  this  court  to  the  contrary 
— the  case  now  being  on  certiorari — that  there  is  no  requirement  that 
the  Commission  conduct  a  hearing  in  those  cases.  I  think  that  the  test 
must  be  in  the  nature  of  a  proceeding,  in  the  nature  of  a  determination 
which  the  Commission  is  required  to  make  and  not  whether  or  not  the 
statute  specifically  requires  in  each  instance  and  by  express  language  a 
hearing. 

Another  question  which  has  arisen  under  this  same  heading  is  the 
tendency  of  the  Commission  to  call  an  application  something  else  and  in 
that  way  avoid  the  statutory  requirement  for  a  hearing.  I  think  that 
the  test  must  be  in  all  ca.ses  the  character  of  the  determination  made 
rather  than  the  specific  language  of  the  statute  and  its  use  of  specific,  as 
distinguished  from  general,  language. 


Our  second  proposition  is  that  before  the  Commission  grants  any 
application  without  hearing  two  affirmative  determinations  should  be 
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required,  first,  that  the  application  is  proper  per  se  and  meets  the  stan¬ 
dard  of  public  interest,  convenience,  and  necessity;  and,  just  as  im¬ 
portant,  we  believe,  and  one  which  has  been  recently  overlooked,  that 
no  party  will  be  affected  adversely  by  the  (granting  of  it.  The  rules  of 
the  Commission  formerly  specifically  provided  that  the  Commission 
should  make  those  two  determinations  before  any  grant  is  made  without 
a  hearing.  Recently  we  have  had  the  position  as.serted  that  the  first 
determination  is  all  that  is  required ;  namely,  that  they  are  satisfied  in 
their  own  minds  from  the  examination  of  the  papers  without  any  evi- 
dence  that  the  application  should  be  granted.  We  think,  following  the 
illustrations  heretofore  given,  that  in  cases  where  a  grant  to  A  will 
adversely  affect  B,  another  applicant,  or  C,  another  licensee,  that  funda¬ 
mentally  and  from  the  very  nature  of  the  proceeding,  itself,  the  Com¬ 
mission  should  satisfy  itself  and  affirmatively  find  that  no  one  will  be 
adversely  affected  before  that  application  is  granted  without  hearing. 
Otherwise,  a  hearing  should  be  granted  because  the  .statute  specifically 
gives  to  any  person  adversely  affected  the  right  to  file  a  petition  for  a 
re-hearing  and  the  statute  further  gives  to  anyone  in  those  circum¬ 
stances  a  right  to  appeal  to  the  Court  of  Appeals  if  he  is  adversely  af¬ 
fected  by  Commission  action.  We  think  that  the  apex  of  the  pyramid 
should  not  be  broader  than  the  base ;  that  you  should  have  an  opportunity 
to  formulate  your  record  and  develop  your  facts  if  subsequently  you  have 
a  right  to  appeal  and  eontesl  that  determination.  We  think  that  is 
rather  fundamental. 

Third,  an  opportunity  for  hearings  should  be  given  to  anybody  who 
would  be  adversely  affected  by  the  granting  of  an  application.  That 
follows  as  a  necessary  corollary  from  what  I  have  just  stated  to  be  the 
duty  of  the  Commission  before  granting  an  application  without  a 
hearing. 

Fourth,  the  method  whereby  such  parties  secure  a  hearing,  whether 
by  original  notification,  by  intervention,  or  otherwise,  is  of  secondary 
importance.  It  is  important,  however,  that  such  party  participate  to  the 
fullest  extent  necessary  to  protect  his  interests.  In  that  connection  we 
have  had  quite  a  bit  of  difficulty  and  some  rather  interesting  develop¬ 
ments.  The  Commission,  under  its  new  rules,  and  its  practice,  takes  the 
position  that  intervention  is  never  a  matter  of  right  regardless  of  the 
facts  or  circum.stances ;  that  it  is  a  matter  of  grace,  and  that,  specifi¬ 
cally,  referring  to  their  Rule  No.  1.102,  they  say  the  granting  of  a  petition 
to  intervene  shall  have  the  effect  of  permitting  intervention  before  the 
Commission  but  shall  not  be  considered  as  any  recognition  of  any  legal 
or  equitable  rights  or  interest  in  the  proceeding.  Further  than  that, 
they  take  the  unduly  narrow  view,  we  believe,  of  the  right  to  intervene 
and  require  that  in  addition  to  showing  your  own  interest  in  the  matter, 
you  must  first  be  in  a  position  to  show  the  Commission  facts  which  they 
do  not  have  available.  In  other  words,  they  seem  to  arrogate  to  them¬ 
selves  the  right  to  try  your  case  notwithstanding  your  interest,  whereas 
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practitioners  and  most  parties  would  prefer  to  lose  their  own  cases  by 
introducinf?  their  own  evidence  and  doing  their  own  cross-examining 
rather  than  turning  the  trial  of  their  case  over  to  the  agency  itself.  That 
we  think  is  contrary  to  all  administrative  and  judicial  practices  in  so  far 
as  we  have  been  able  to  learn.  The  tendency  before  other  administrative 
tribunals  seems  to  be  a  considerable  latitude  on  the  question  of  interven¬ 
tion,  weeding  out  unnecessary  matters  after  the  petitions  have  been 
acted  upon  and  in  determining  what  shall  be  admissible  after  the  parties 
are  actually  there.  Here,  in  effect,  you  have  to  plead  your  case,  and  not 
only  your  case  but  show  that  the  information  is  not  otherwise  available 
to  the  Commission  before  you  actually  are  permitted  to  appear  as  a  party, 
and  then,  according  to  the  rule  which  I  have  referred  to,  your  status  is 
limited  according  to  their  definition. 


Next,  the  scope  of  the  hearing  should  be  adequate  to  include  all 
issues,  whether  originally  specified  by  the  Commission,  or  proi)erly  intro¬ 
duced  by  the  parties.  I  might  say  in  this  connection  that  when  the  Com- 
mi.ssion  designates  an  application  for  hearing,  it  specifies  for  hearing 
only  those  issues  upon  which  it  desires  certain  information.  It  may  or 
may  not  anticipate  or  appreciate  the  questions  that  others  may  want  to 
have  heard,  and  those  questions  may  be  very  fundamental.  Some  method 
should  be  provided,  and  some  method  which  is  not  too  onerous  in  its 
operation  whereby  the  issues  can  be  enlarged  to  accommodate  the  real 
controversies  between  the  parties,  because  it  is  needless  to  say  that  an 
appearance — even  though  granted  the  right  to  appear  in  a  hearing — if 
the  issues  are  not  the  i.ssues  that  affect  or  actually  concern  you,  is  a 
futile  and  useless  thing. 

Next,  all  evidence  necessary  or  desirable  for  a  proper  determination 
of  the  issues  should  appear  in  the  transcript  of  testimony.  In  particu¬ 
lar,  the  transcript  should  contain  the  testimony  of  the  Commission  ex¬ 
perts  wherever  such  testimony  furnishes  the  basis  for  decision.  No  mat¬ 
ters  of  fact  or  of  expert  opinion  should  be  developed  in  extra-record 
conferences  after  the  hearing.  That  sounds  rather  fundamental  and 
there  again  there  should  be  no  question  about  it.  An  examination  of  the 
monograph  will  show  that  formerly  and  now,  after  the  actual  closing  of 
the  record,  there  is  a  great  deal  of  interpretative  work,  at  least,  done  by 
the  experts  and  the  passing  of  memoranda  from  one  department  to  an¬ 
other  department,  from  one  person  who  has  been  studying  it  to  another 
person  who  is  formulating  the  record,  and  to  the  Commission  itself.  I 
will  anticipate  a  point  I  will  make  later,  and  that  is  we  believe  the  Com¬ 
mission  does  not  sufiSciently  assist  and  participate  in  the  formulation  of 
the  record  in  the  first  in.stance.  We  think  the  necessity  for  this  extra¬ 
record  communication  would  be  eliminated  if  we  had  a  greater  partici¬ 
pation  by  the  Commission  itself  in  the  making  of  the  record  in  the  first 
instance.  But  I  will  come  to  that. 
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The  Chairman  ;  You  mean  that  they  should  sit? 

Mr.  Patrick:  No,  I  mean  this,  Mr.  Chairman:  That  if  the  Commis¬ 
sion  desires  to  make  any  contention,  legal  or  factual,  concerning  a  case, 
it  should  be  required  as  parties  are  required  to  insert  that  in  the  record 
at  the  time  the  record  is  formulated.  While  it  has  been  the  practice  for 
the  Commission  to  have  its  engineering  experts  present  in  these  hear¬ 
ings,  frequently,  or  in  some  instances,  at  least,  there  seems  to  have  devel¬ 
oped  a  difference  of  opinion  between  the  person  who  actually  testified 
and  someone  higher  in  the  engineering  organization.  Furthermore,  in 
not  all  cases — in  fact,  recently,  in  very  few — do  representatives  of  the 
law  department  appear,  so  that  questions  of  law  are  left  for  future 
determination. 

Again  anticipating  a  point  I  desire  to  make  reference  to  later :  In  no 
case  which  is  set  for  argument  by  the  Commission  does  the  law  depart¬ 
ment  of  the  Commission  file  exceptions  to  the  Examiner’s  report,  and 
in  no  case  does  it  participate  in  oral  argument.  So  that  the  only  oppor¬ 
tunity  the  law  department  or  the  Commission  itself  has  to  present  its 
views  is  by  extra-record  representations  and  reprt'sentations  made  out  of 
the  presence  of  the  parties.  That  is  particularly  important  when  we 
have  a  case  which  involves  only  one  individual,  one  party,  and  the  Com¬ 
mission,  such  as  an  application  for  transfer  of  license.  VVhere  you  have 
a  conflict  of  applications  the  parties  themselves  will  doubtless  rais<*  all 
material  questions  of  fact  and  law  at  some  stage  of  the  proceeding,  but 
where  it  is  a  request  to  the  Commission  to  do  a  specific  act  where  only 
you  and  the  Commission  are  concerned,  such  as  the  transfer  cases  about 
which  I  have  made  reference,  or  a  disciplinary  case,  such  as  a  revocation 
case,  or  a  refusal  to  renew  a  license  because  of  some  alleged  malefaction, 
then  it  becomes  very  important. 

Now,  as  to  who  should  hear  these  cases.  Certain  cases  are  heard 
by  the  body  having  the  authority  to  act;  that  is,  the  full  Commission. 
I  might  say  in  that  connection  that  there  is  authority  under  our  Act 
to  divide  the  Commission  or  for  the  Commission  to  divide  itself  into 
divisions  for  the  purpose  of  dividing  its  functions,  such  as  for  broad¬ 
casting  and  telephone,  and  other  carriers.  Such  a  division  was  form¬ 
erly  made  but  that  has  been  aboli.shed,  so  that  now  the  full  Commission 
sits  in  all  matters,  and  it  is  obviously  impossible  to  have  seven  mem¬ 
bers,  or  the  full  Commission,  sitting  in  any  substantial  number  of  these 
cases.  Whether  heard  before  the  full  Commis.sion  or  a  division  or  a 
member  thereof,  or  before  an  Examiner,  it  is  our  view  that  the  prelim¬ 
inary  decision,  including  both  the  findings  of  fact  and  conclusions  of 
law,  should  be  made  by  and  in  the  name  of  the  person  or  persons  who 
actually  preside  over  the  hearing  and  who  heard  the  testimony  and 
viewed  the  witnesses.  As  used  hereafter  in  this  discussion,  the  words 
“Presiding  Officer”  are  intended  to  designate  the  person  or  persons 
who  actually  heard  the  te.stimony,  whether  the  full  Commission,  a  divi¬ 
sion  of  the  Commission,  or  an  Examiner.  The  monograph  clearly  indi- 
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cates  that  in  a  nuinbt*r  of  instances,  at  least,  the  person  who  actually 
conducts  the  hearinpr  has  nothin?;  further  to  do  with  the  case.  It  is  then 
turned  over  to  someone  else  who  takes  it  from  there  on. 

That  is  one  extreme.  Another  extreme  is  that  which  I  .shall  later 
come  to,  and  that  is  that  the  person  who  makes  an  initial  investigation 
carries  the  thing  on  through,  not  only  conducts  the  hearing,  but  writes 
the  ultimate  report.  Those  are  two  undesirable  extremes.  We  will 
come  to  what  we  think  is  a  workable  mean  later. 

The  presiding  officer  should  be  responsible  and  report  directly  to 
the  (’ommi8.sion  or  a  division  thereof.  He  should  not  be  subordinate  to 
any  bureau  or  department  of  the  (’ommi.ssion,  and,  in  particular,  should 
not  be  part  of  the  law  department  responsible  or  reporting  to  the  Gen¬ 
eral  Counsel.  His  report  should  not  be  subject  to  revision  or  editing  by 
anyone  except  the  Commission  itself,  and  then  only  after  suitable  pro¬ 
cedure,  including  the  opportunity  for  exceptions  and  oral  argument.  It 
is  neces-sary  to  review  past  developments.  Under  the  preceding  Act, 
there  was  no  specific  authority  given  the  Commission  to  establish  an  ex¬ 
aminer  system.  Under  the  old  Radio  Act,  the  Commission,  nonethe¬ 
less,  did  e.stablish  an  examiner’s  division  which  was  originally  put  under 
the  law  department  largely  because  it  was  something  new  and  there  was 
no  specific  authority  in  the  Act  to  employ  examiners  as  such,  it  being 
felt  that  they  were  really  in  effect  attorneys  and  should  be  in  the  law 
department.  Later  on,  as  the  examiner’s  department  developed,  as  the 
ca.ses  became  more  numerous,  an  independent  examiner’s  division  was 
established.  Within  the  last  year  or  year  and  a  half  that  examiner’s 
division  has  been  abolished,  and  all  the  functions  of  the  examiner  are 
performed  by  members  of  the  law  department.  As  pointed  out  in  the 
monograph,  that  results  frequently,  in  a  virtual  denial  of  the  right  to 
be  heard,  as  illu.strated  by  an  extreme  case,  a  case  where  an  existing 
licensee  is  charged  with  some  misconduct  or  some  failure  in  operation, 
either  technical  or  otherwise. 

A  particular  lawyer  is  assigned  to  make  the  preliminary  investiga¬ 
tion  to  determine  whether  or  not  the  facts  justify  the  conduct  of  a 
hearing.  Prom  there  on,  after  making  that  investigation,  a  hearing  is 
determined  upon.  He,  in  large  part,  if  not  entirely,  specifies  the  issues. 
He  then  may  conduct  the  hearing.  He  then  may  write  a  report  which 
goes  to  the  Commission  and  which  report  comes  out  under  the  name  of 
the  Commission,  so  at  that  stage  of  the  proceeding,  at  least,  it  receives 
some  official  sanction  from  the  Commission  itself.  .  That  is  possible  under 
this  procedure,  and  not  only  possible  but  it  is  the  practice  frequently 
engaged  in,  as  showm  by  the  monograph. 

As  I  have  said  before,  it  is  our  view  that  there  should  be,  at  the  very 
minimum,  an  independence  between  the  examiner’s  division  and  the  law 
department,  and  we  have  more  specific  suggestions  to  make  on  that  sub¬ 
ject  if  you  will  bear  with  me  further. 

In  the  absence  of  legislative  revision  of  those  acts  creating  adminis¬ 
trative  agencies,  and  we  have  no  means  of  knowing,  or  had  no  means  of 
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knowing  whether  that  is  contemplated  here;  we  have  assumed  that  it 
was  not,  and  what  you  gentlemen  are  studying  is  something  to  be  ap¬ 
plied  to  the  existing  framework — we  recommend  that  steps  be  taken  to 
improve  the  status  and  dignity  of  trial  examiners  and  that  they  be  made 
independent  of  the  tribunal  to  which  they  submit  their  recommendations. 
We  had  in  our  Committee  considerable  discussion  of  that  subject.  We 
are  not  entirely  unanimous  but  we  do  say  this,  that  one  method  of 
achieving  this  result  might  be  to  create  a  separate  governmental  divi¬ 
sion  or  subdivision,  which  would  include  all  examiners  and  make  them 
answerable  to  an  official  not  responsible  or  otherwise  connected  with  any 
administrative  agency.  Such  an  official  should  have  the  discretion  to 
assign  examiners  to  agencies  in  accordance  with  the  needs  of  the  agency 
and  the  aptitude  and  experience  of  the  examiners.  In  many  respects  this 
arrangement  could  be  comparable  to  that  of  the  administrative  office  of 
the  U.  S.  courts.  We  have  discussed  this,  as  I  have  said,  at  great  length, 
and  that  is  as  nearly  as  we  can  come  to  agreement  within  the  existing 
framework  of  the  Act. 

If  revision  of  the  basic  statutes  through  legislation  is  contemplated, 
we  recommend  a  separation  of  the  administrative  and  judicial  function. 
The  administrator  or  administrators  of  communications  should  have  the 
authority  to  adopt  regulations  implementing  the  basic  acts  with  appro¬ 
priate  safeguards  of  the  type  discus.sed  elsewhere  in  this  memorandum, 
and  should  have  the  authority  to  and  responsibility  for  the  adminis¬ 
tration  of  these  regulations.  There  should  then  be  establishetl  a  board  of 
review  having  the  authority  to  consider  both  facts  and  law  to  which 
appeals  would  lie  from  decisions  of  the  administrative  group.  1  might 
say  that  the  best  illustration  of  that  suggestion  and  procedure  would  be 
the  present  Board  of  Tax  Appeals. 

Now  as  to  procedure  after  hearing.  Briefs  on  the  facts  or  the  law 
or  both  should  be  submitted  in  the  discretion  of  the  presiding  officer. 
We  mention  that  because  that  was  formerly  the  practice.  Now'  we 
have  a  rule  which  requires  that  parties  file  proposed  findings  within  20 
days  after  the  closing  of  the  record.  Failure  to  file  proposed  findings  is 
a  default  in  so  far  as  further  participation  in  the  case  is  concerned.  It 
has  been  our  experience  that  that  performs  no  very  useful  function;  that 
the  examiner  or  the  person  who  is  presiding  is  going  to  find  what  he 
wants  to  find  irrespective  of  proposals.  It  is  quite  a  heavy  burden  to 
put  upon  a  practitioner  in  every  case,  and  to  condition  his  further  ap¬ 
pearance  or  participation  on  his  so  doing.  We  appreciate  that  all  parties 
will,  in  the  ordinary  case,  when  the  presiding  officer  requests,  file  pro¬ 
posed  findings,  at  least  as  to  the  points  in  issue,  points  which  are  really 
controverted,  but  we  think  that  this  is  useless  and  more  or  le.S8  onerous, 
as  it  is  now  applied. 

The  presiding  officer  should  prepare  and  submit  to  the  parties  his 
proposed  findings  and  proposed  decision.  That  is  not  done  now.  What 
is  done  is  that  the  presiding  officer  prepares  his  proposed  findings,  and 
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proposed  decision,  which  is  submitted  to  the  Commission  and  comes  out 
as  the  proposed  decision  of  the  Commission  before  the  parties  have  ever 
had  an  opportunity  to  address  any  objections  or  argument  to  it.  I  do  not 
need  to  say  to  you  gentlemen  that  when  a  matter  comes  out  as  a  proposed 
decision  of  the  Commission  it  acquires  a  degree  of  sanctity  which  does 
not  admit  of  the  making  of  certain  contentions  which  could  be  made  in 
the  event  that  it  was  the  report  of  an  examiner  or  a  subordinate. 


The  Chairman  :  Would  you  confine  the  document  to  being  prepared 
by  the  examiner  alone,  or  would  you  allow  the  chief  examiner  and  the 
chief  counsel  and  the  principal  executive  officers  of  the  body  to  advise 
with  the  examiner? 

Mr.  Patrick  :  That  is  an  administrative  detail  which  1  think  can  be 
worked  out,  and  has  been  worked  out  in  other  agencies.  As  I  under¬ 
stand  it,  in  some  agencies  there  is  a  board  of  review.  It  may  not  be  the 
work  of  one  man  ;  it  may  be  the  work  of  a  group. 

Mr.  McFarland:  You  have  no  objection  to  it  being  the  work  of  a 
group  ? 

Mr.  Patrick  :  Not  as  long  as  that  group  is  not  too  closely  identified 
with  the  Commission  it.self  and  is  more  or  les.s  independent,  at  least  for 
the  purpose  of  this  particular  detail,  from  the  Commission  itself. 

Mr.  McFarland  :  Why  should  you  be  concerned  whether  it  is  closely 
identified  with  the  Commission?  You  are  after  information,  and  as  a 
practitioner  don’t  you  want  to  know  what  the  Commission’s  principal 
assistants  think,  what  they  will  be  advising  the  Commission  ? 

Mr.  Patrick  :  Yes,  but — 

Mr.  McFarland:  And  isn’t  it  to  your  advantage  to  have  every  pos¬ 
sible  intimation  or  finding,  and  so  forth,  that  those  people  might  have  in 
their  minds  ? 

Mr.  Patrick  :  In  the  record,  Mr.  McFarland,  not  by  extra-legal  con¬ 
ferences.  Those  facts  and  those  contentions  should  be  in  the  record. 


Mr.  Groner  :  While  I  think  about  it,  if  I  am  not  interrupting  you — 

Mr.  Fuchs  :  No ;  certainly  not. 

Mr.  Groner:  — ^oes  that  finding  by  the  trial  examiner  contain  any 
facts  which  are  not  in  evidence  in  the  case,  and,  for  instance,  does  he 
include  the  opinion  of  the  engineers  of  the  Commis.sion  that  interference 
results  from  the  granting  of  the  application  or  that  the  equipment  pro¬ 
posed  by  the  applicant  is  not  adequate  or  that  any  of  those  things  of  a 
technical  character  have  occurred? 

Mr.  Patrick:  I  am  afraid,  yes,  and  the  monograph  indicates,  per¬ 
haps,  yes.  That  person  does  communicate  with  experts  in  the  staff,  and 
I  cannot  answer  that  categorically,  but  I  am  rather  certain  from  my 
general  knowledge  and  from  the  monograph  itself  that  while  they  may 
not  actually  add  basic  factual  testimony,  they  do  interpret,  and  some 
of  the  interpretations  go  to  a  rather — 
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Mr.  Groner:  Without  the  opportunity  of  cross-examination  to  the 
applicant  itself? 

Mr.  Patrick:  That  is  right.  We  are  out.  We  are  a  stranger  to  the 
proceeding  from  then  on  until  it  actually  comes  out  in  its  form. 


The  Chairman  :  Would  there  be  any  objections  from  the  practi¬ 
tioners  if  at  the  hearing  you  put  the  engineer  on  the  stand  and  he  said 
that  he  had  made  a  study  of  this  and  here  was  a  report  and  it  is  then 
offered  in  evidence  and  you  were  given  an  opportunity  to  study  it  and 
cross-examine  him  on  it?  Would  that  be  an  adequate  way  of  doing  it? 

Mr.  Patrick  :  There  would  be  no  objection  to  that  if  he  were  avail¬ 
able  for  cross-examination.  As  a  matter  of  fact,  that  is  what  is  done  in 
certain  instances  now.  They  prepare  exhibits  as  to  which  they  say,  “I 
have  studied  the  application,  prepared  the  exhibit  showing  my  conclu¬ 
sions  about  it.”  That  is  offered  and  you  have  a  right  to  cross-examine 
upon  it.  The  parties  have  to  make  these  showings,  Mr.  Chairman,  and  it 
is  no  more  diflBcult,  certainly,  for  the  Commission  to  make  a  showing 
than  it  is  for  the  parties,  and  certainly  easier  upon  the  basis  of  their  al¬ 
most  unlimited  personnel  and  source  of  material.  I  cannot  see  where  it 
is  placing  any  undue  hardship  on  a  person  or  an  organization  to  comply 
with  the  ordinary  requirements  of  due  process,  which  I  consider  this 
to  be. 

Mr.  McFarland:  If  the  Commission  does  not  make  its  record,  if 
there  is  any  serious  want  of  necessary  evidence  to  sustain  the  Commis¬ 
sion’s  position,  have  you  not  adequate  protection  through  judicial  review 
because,  after  all,  they  go  upon  that  record  ? 

Mr.  Patrick:  Mr,  McFarland,  these  records  usually  turn  on  tech¬ 
nical  questions  and  questions  concerning  which  there  is  a  conflict  of 
testimony.  We  will  take,  for  example,  an  ordinary  three-party  case.  I 
am  an  applicant,  there  is  an  existing  licensee,  and  the  Commission,  of 
course,  appears  in  the  case.  My  engineers  testify  to  a  certain  set  of  facts 
and  interpret  them  in  one  way ;  the  existing  licensee  interprets  the  same 
facts  in  a  different  way ;  the  Commission  probably  can  be  and  should  be 
the  determining  factor,  but  if  they  do  not  appear  and  testify  and  if 
later  on  a  memorandum  is  submitted,  my  statement  or  my  opponent’s 
statement  is  accepted  and  I  cannot  say  in  this  court  there  isn’t  some  evi¬ 
dence  because  there  is. 

Mr.  McFarland  :  It  is  really  not  a  question  of  not  making  a  record 
because  they  have  a  record  there,  but  it  is  a  question  of  deciding  upon 
evidence. 

Mr.  Patrick  :  I  think  it  is  just  exactly  a  question  of  making  a  proper 
record.  I  don’t  see  how  you  can  attack  it  from  any  other  w’ay. 

Mr.  Groner  :  What  you  are  saying  in  effect  is  that  the  decision  of  the 
Commission  is  based  upon  information  which  it  obtains  outside  the  hear¬ 
ings  and  outside  the  presence  of  counsel  from  its  own  staff  without  an 
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opportunity  on  the  part  of  the  applicant  or  the  contesting  applicant  to 
subject  that  to  cross-examination  and  to  argue  upon  it;  is  that  correct? 

Mr.  Patrick:  The  monograph  so  indicates.  I  have  no  personal 
information. 

Mr.  McFarland:  I  take  it,  however,  that  it  is  inference  from  evi¬ 
dence  rather  than  evidence  that  is  communicated  to  the  trial  examiner 
off  the  record,  is  it  not  f 

Mr.  Patrick  :  I  would  say  yes,  but  the  point  gets  pretty  thin  some¬ 
times  when  you  are  considering  opinion  stuff  as  to  what  is  evidence  and 
what  is  inference  from  evidence.  I  think  you  are  on  pretty  dangerous 
ground  when  you  attempt  to  say  categorically  it  is  one  or  the  other. 

Mr.  Oroner:  Precisely  what  is  it  you  would  substitute  for  that,  just 
in  a  few  words?  First  of  all,  you  would  have  an  examiner  who  was  not 
beholden  to  the  Commission  itself,  independent. 

Mk.  Patrick:  That  would  be  my  first  desire. 

Mr.  Oroner:  Then  having  gotten  that,  what  rule  or  regulation 
would  secure  that  the  deci.sion  of  the  Commis.sion  when  finally  made 
would  be  confined  to  the  facts  which  have  appeared  in  the  record  in  the 
presence  of  all  parties  in  interest  ? 

Mr.  Patrick  :  Given  an  independent  examiner  and  one  who  is  not 
beholden  for  his  position  or  his  compensation  to  the  Commission  itself, 
I  would  say  it  then  becomes  the  duty  of  the  Commission  to  make  all  con¬ 
tentions  which  it  wants  to  make  in  the  record  itself  by  legal  experts,  by 
technical  experts,  and  so  forth,  and  if  it  does  not  do  so,  then  it  has  failed 
to  make  its  case  or  a.ssert  its  position,  whatever  that  may  be. 

Mr.  Oroner  :  What  I  understand  you  to  mean  is  that  you  would 
have  the  Commission  appear  as  you  appear  and  submit  its  evidence  to 
the  examiner,  and  have  the  examiner  make  a  finding  of  fact. 

Mr.  Patrick  :  That  is  correct. 

Mr.  Oroner  :  And  then  give  opportunity  to  both  sides  to  file  excep¬ 
tions,  and  whatever  it  wants  to  do  in  that  respect  and  then  to  argue 
the  questions  on  the  basis  of  that  record  ? 

Mr.  Patrick  :  That  is  right. 

Mr.  Oroner:  Without  anything  else  affecting  the  view  or  judgment 
of  the  Commission  when  it  comes  to  make  a  decision  ? 

Mr.  Patrick:  With  this  additional  element  which  I  anticipated  I 
would  come  to  later.  We  think  that  when  exceptions  are  addressed  to 
that  examiner’s  report,  if  the  opinion  of  the  law  department  is  differ¬ 
ent  or  if  they  want  to  take  the  position  they  should  file  exceptions 
likewise. 

Mr.  Oroner:  Yes? 

Mr.  Patrick  :  And  they  should  also  participate  in  oral  argument 
likewise  and  not  attempt  to  advise  the  Commission  on  questions  of  law  in 
our  absence  or  after  the  case  is  submitted. 
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The  Chairman  :  Do  you  suggest  that  the  examiner  ought  to  be  inde¬ 
pendent  of  the  Commission  ?  That  is  not  true  of  the  master,  who  is  not 
independent  of  a  judge  in  equity. 

Mr.  Patrick:  I  mean  independent  to  the  extent  that  he  makes  a 
report.  Now,  what  happens  to  that  report  after  it  goes  up  there  is  the 
Commission’s  own  business,  of  course.  We  cannot  divorce  tiiis  Commis¬ 
sion  from  this  case,  but  throughout  the  conduct  of  the  hearing  the  Com¬ 
mission  lays  down  rules  which  guide  him,  and,  of  course,  he  is  bound  by 
those  the  same  as  any  master  is  bound  by  the  rules  of  law.  The  master 
makes  a  report  and  that  comes  in  as  a  subject  of  argument  and  discus¬ 
sion. 

The  Chairman  :  What  I  am  trying  to  get  at  is  why  is  it  that  you 
think  the  examiner  ought  to  be  independent  of  the  Commission?  It 
seems  to  me  that  that  is  because  the  Commission  is  perhaps  not  solely 
acting  in  a  judicial  capacity.  Is  that  it?  Or  is  it  because  you  regard  it 
as  a  prosecutor  also  ? 

Mr.  Patrick:  That  is  true,  but  I  don’t  think  it  is  necessary  to  make 
that  assertion  to  sustain  my  position.  They  do  act  as  a  prosecutor,  but 
even  if  you  take  the  question  of  an  ordinary  controversy  between  A  and 
B,  where  you  have  no  disciplinary  action  at  all,  I  still  think  that  there  is 
no  objection  against,  and  many  arguments  for,  as  complete  independence 
as  you  can  get  between  the  person  who  conducts  the  hearing  and  makes 
the  prima  facie  report  of  the  facts  and  the  ultimate  deciding  authority. 
We  admit  that  that  would  require  statutory  changes.  We  think  that 
some  improvements  could  be  worked  out  under  the  exi.sting  framework. 


Mr.  Shulman:  If  the  Commi.ssion  .sat,  itself,  then  you  would  be 
satisfied,  but  instead  of  the  Commission  sitting,  itself,  it  delegates  a  sub¬ 
ordinate  who  sits  for  it,  and  then  you  say  it  is  unhealthy  because  the 
subordinate  will  be  subject  to  the  will  of  the  Commission. 

Mr.  Patrick:  If  the  Commission  sat,  itself,  in  the  first  place,  we 
would  have  to  be  satisfied  because  that  is  the  way  the  Act  is  set  up  and 
that  is  the  only  way  it  can  operate ;  and  in  the  second  place  we  would  in 
fact  be  satisfied.  I  think  there  is  a  very  material  difference,  sir,  between 
persons  sitting  and  listening  to  evidence,  and  prior  to  the  hearing  or 
later  on,  perhaps,  exercising  influence  upon  persons  who  did,  and  that 
influence  need  not  be  necessarily — I  am  not  attempting  to  impugn  the 
motives  of  the  Commission  individually — we  say  that  the  .system  is  nec¬ 
essarily  conducive  to  an  attempt  on  the  part  of  the  hearing  officer  to 
anticipate  the  ultimate  desire  of  the  Commission  with  reference  to  the 
particular  matter. 


Mr.  Patrick  :  I  have  practically  concluded  my  observations  concern¬ 
ing  procedure  after  hearing,  and  I  already  made  reference  to  one  matter 
which  I  desire  to  place  a  little  further  emphasis  on  at  this  time ;  that  is, 
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that  the  Commission  Counsel  should  also  file  exceptions  and  should  par¬ 
ticipate  in  the  oral  arffument  before  the  Commission.  If  our  theory  con- 
cerninf?  the  independence  of  an  examiner  is  given  any  weight  the  reasons 
for  this  further  suggestion  become  more  instead  of  less  important.  In 
any  event,  I  think  it  is  necessary,  particularly  in  those  cases  where  there 
are  two-party  proceedings;  that  is,  an  applicant  as  against  the  regula¬ 
tory  party,  because,  as  I  have  said,  it  has  not  once  but  several  times  been 
the  case  that  exceptions  were  addressed  and  oral  argument  was  had  upon 
an  examiner’s  findings  and  examiner’s  conclusions  and  then  when  the 
ultimate  decision  came  out,  it  was  predicated  upon  an  entirely  different 
theory. 

There  has  been  a  further  tendency,  reflected  in  the  monograph,  for 
the  Commission  to  say  that  an  original  hearing  is  not  necessary  because 
you  have  the  right  of  re-hearing.  In  other  words,  they  have  been  inclined 
not  to  grant  original  hearings  saying  that,  after  all,  you  can  come  in 
and  ask  for  a  re-hearing.  In  other  cases  they  have  been  reluctant  to 
permit  intervention  even  though  the  person  who  attempts  to  intervene 
might  have  under  the  statute  the  right  to  appeal  because  he  can  later 
come  in  and  file  a  petition  for  re-hearing. 

Answering  those  observations  in  order,  it  is  entirely  a  different 
matter  to  come  in  and  be  heard  in  a  ca.se  before  and  after  tbe  Commis- 
.sion  has  arrived  at  a  determination.  If  there  are  any  questions  about 
whether  or  not  an  application  should  be  granted  and  whether  or  not  it 
adversely  affects  someone  else,  a  hearing  should  be  had  before  the  Com- 
mis.sion  arrives  at  any  determination,  and  it  is  a  poor  substitute  to  say 
that  you  can  come  in  and  have  a  re-hearing  after  the  preliminary  deter¬ 
mination  has  been  made.  In  the  second  place,  it  is  not  even  due  process 
or  anything  comparable  to  it  to  say  that  A,  B,  and  C  can  go  ahead  and 
make  a  record,  and  D,  who  attempts  to  intervene  in  the  initial  .stages, 
can  come  in  at  a  sub.se(|uent  stage,  because  he  has  not  had  the  right  to 
cross-examine  witnes.ses.  The  record  may  be  made  entirely  without  his 
pre.sence.  It  has  reached  a  concrete  and  crystallized  form,  and  coming 
in  at  a  later  stage  even  to  the  extent  of  introducing  evidence  is  no  sub¬ 
stitute  for  original  hearing.  That  tendency  has  been  marked,  and  it  is 
a  source  of  considerable  controversy.  I  should  say  here  that  the  right  to 
a  re-hearing  is  specifically  provided  for  in  our  statute,  and  the  persons 
who  can  apply  for  a  re-hearing  are  generally  the  same  persons  who 
could  ultimately  appeal  from  the  decision,  the  same  phrase  being  used — 
“by  anyone  who  is  adversely  affected  by  the  decision.’’  Without  at¬ 
tempting  to  enumerate  all  of  the  reasons  which  can  be  urged  for  re¬ 
hearing,  or  that  may  subsequently  be  gone  into,  I  should  say  that  they 
should  include  errors  of  fact  in  the  decision  and  order,  errors  of  law  in 
the  decision  and  order,  newly  discovered  evidence  which  could  not  have 
been  available  at  the  original  hearing  through  the  exercise  of  reasonable 
diligence,  any  change  in  circumstances  which  may  come  about  since  the 
original  hearing,  and  I  don’t  mean  things  trivial,  I  mean  things  substan- 


280  Journal  of  the  Federal  Communications  Bar  Association 

tial.  I  do  not  attempt  to  be  exhaustive,  but  those  are  some  of  the  reasons. 

Mr.  Groner:  Is  there  any  present  limit  to  the  riprht  of  the  Com¬ 
mission  to  hear  new  evidence  or  new  facts  whether  they  were  discoverable 
at  the  first  hearing  or  not  1 

Mr.  Patrick:  There  is  no  limitation  in  the  statute  itself. 

Mr.  Groner:  Hasn’t  that  question  been  definitely  determined  by 
the  Supreme  Court,  that  the  Commission  in  its  inquiry  of  public  neces¬ 
sity  and  convenience  can  go  back,  and  a  case  may  have  been  pending  be¬ 
fore  it  for  two  years,  that  it  may  hear  new  evidence  on  an  entirely  dif¬ 
ferent  state  of  facts? 

Mr.  Patrick:  That  seems  to  be  the  effect  of  the  Court’s  opinion  in 
the  Pottsville  cases,  that  there  is  no  administrative  finality. 

Mr. ’Groner:  You  obtain  no  advantage  at  all  in  having  litigated 
your  case,  having  had  all  the  facts  determined,  if  subsecpiently  some  other 
person  comes  in  and  undertakes  to  say  that  comparatively  he  is  in  a 
better  position  to  accomplish  the  purpose  of  the  statute,  which  is  public 
convenience,  and  that  the  Commission  may  re-hear  the  whole  matter  and 
throw  out  all  that  had  been  done  in  a  prior  case. 

Mr.  Patrick  :  That  is  true,  but  the  converse  of  that  proposition  is 
not  true.  I  mean,  they  can,  by  proceeding  in  a  given  way,  prejudice  you 
very  much  if  your  only  recourse  is  to  come  in  and  ask  for  a  re  hearing 
That  was  my  position. 

Mr.  Groner:  I  don’t  understand  there  is  any  finality  at  all  until 
the  actual  order  is  entered  and  then  it  is  final  only  for  a  year. 

Mr.  Patrick:  That  is  my  view;  yes,  sir.  There  is  nothing  in  the 
nature  of  administrative  finality. 

Mr.  Groner:  Under  the  present  Act  the  Commission  has  complete 
and  absolute  authority  to  say  what  is  in  the  public  interest  and  conven¬ 
ience  and  necessity. 

Mr.  Patrick:  That  is  correct.  Mr.  Groner:  Therefore,  any  amount 
of  litigation,  any  amount  of  determination  of  facts  is  not  res  adjudicata 
or  anything  of  that  kind,  but  is  subject  to  subsequent  review  at  the  ipso 
dictum  of  the  Commission? 

Mr.  Patrick:  Except  to  the  particular  point  of  law  which  was  de¬ 
termined  in  the  first  litigation.  That  is  the  only  limitation,  as  1  under¬ 
stand. 

We  think  further  a  petition  for  re-hearing  should  operate  to  stay 
proceedings  automatically.  At  first  blush  that  may  .seem  a  rather  ex¬ 
treme  position,  but  take  the  case  where  a  licensee  has  been  brought  up 
on  an  application  for  renewal  of  license  and  it  has  been  adversely  de¬ 
cided  against  him  and  there  are  reasons  why  a  re-hearing  should  be  had. 
The  Commission  will  make  its  decision  effective  as  of  a  particular  date, 
and  there  is  a  limitation  of  time  of  20  days  within  which  an  appeal  must 
be  taken  from  the  Commission  to  the  Court  of  Appeals.  If  the  effective 
date  of  the  decision  is  not  stayed,  he  may  very  well  feel  reluctant  or  it 
may  very  well  be  impo.ssible  for  him  to  file  and  prosecute  correctly  and 
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properly  a  petition  for  re-hearing  for  the  reason  that  he  would  thereby 
waive  his  right  of  appeal.  I  think  it  is  no  hardship  on  the  Commission  to 
assert  such  a  position  because  the  Commission  always  has  within  its  own 
control  prompt  disposition.  It  would  not  result  in  unnecessary  delay 
because  they  can  deny  it  the  very  day  it  is  fifed  if  they  consider  it 
unsubstantial.  There  is  no  provision  of  that  sort  in  the  Act  now ;  it  is  a 
matter  of  discretion,  and  sometimes  upon  petition  they  do  stay  the  pro¬ 
ceeding  and  sometimes  they  don’t.  We  think  they  should  be  required  to 
do  so  in  all  cases. 

Appeals  are  taken  to  the  Court  of  Appeals  of  the  District  of  Colum¬ 
bia  in  enumerated  cases  and  the  Act  provides  that  in  all  other  ca.ses  or 
that  “any  other  order,’’  can  be  challenged  under  the  provisions  of  the 
Crgent  Deficiencies  Act.  We  think  that  the  Act  is  subject  to  improve¬ 
ment  in  that  respect;  that  the  drafters  have  attempted  to  be  too  specific 
in  enumerating  the  things  which  can  be  appealed  to  this  court,  and  that 
they  have  thereby  excluded,  at  least  inferentially,  similar  cases  which 
should  be  appealed  to  this  court.  It  has  led  to  confusion  as  to  which  way 
you  should  proceed, — whether  you  should  proceed  to  the  Court  of  Ap¬ 
peals  or  proceed  before  the  .statutory  three-judge  court.  It  seems  to 
have  been  the  intention  of  Congre.ss  at  the  time  the  Act  was  passed  to 
make  the  distinction,  that  proceedings  initiated  by  an  applicant  should 
come  for  ultimate  decision  to  the  Court  of  Appeals;  that  where  the 
C'ommission  itself  institutes  proceeding  such  as  a  revocation,  they  should 
go  to  the  statutory  three-judge  court.  That  is  rather  clearly  set  forth 
in  the  debates  and  reports,  and  there  is  a  ca.se  now  on  that  question 
pending  certiorari  in  the  Supreme  Court,  but  the  statute  is  subject  to 
improvement  in  that  particular. 

We  believe  also  it  is  subject  to  further  improvement  in  that  any 
final  action  of  the  Commi.s.sion  acting  in  its  quasi-judicial  capacity  should 
be  subject  to  judicial  review  in  some  tribunal,  and  preferably  decisions 
on  similar  or  related  matters  should  go  to  the  same  court.  There,  again, 
we  get  into  the  tendency  which  has  been  rather  marked  recently  to  call 
licenses  by  different  names  and  thereby  attempt  to  prevent  an  appeal 
from  a  Commi.ssion  decision. 

Records  on  appeal  have  been  a  considerable  problem  in  the  past,  a 
very  serious  problem.  We  operate  under  a  statute  which  requires  the 
Commission  to  file  the  originals  or  certified  copies  of  all  papers  and  evi¬ 
dence  on  appeal  in  this  court.  The  records  have  been  very  voluminous. 
A  little  more  than  a  year  ago  the  Court  of  Appeals  adopted  a  rule  as  to 
which  we  were  very  hopeful  and  which  will  have  the  effect  of  requiring 
a  narration  of  te.stimony  and  simplification  of  the  record.  I  might  say  in 
this  connection  that  at  the  present  time  a  committee  of  the  Bar  of  the 
District  of  Columbia  has  under  consideration  the  adoption  of  a  further 
rule  to  simplify  it;  the  rule  of  the  Third  and  Fourth  Circuit  Courts, 
which  would  not  require  printing  of  the  record  unless  the  court  orders 
it,  but  the  inclusion  of  matter  which  the  parties  desire  the  court  to 
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read  in  an  appendix  to  the  brief.  If  that  is  adopted,  I  am  rather  confident 
that  it  will  be  a  further  improvement  as  to  the  question  of  records. 


Mr.  Patrick  :  Another  question  relating  to  appeal  which  has  arisen 
rather  recently  is  the  right  to  interim  relief.  Our  situation  is  peculiar  in 
that  time  is  of  the  essence.  If  a  man’s  license  is  terminated  by  specific 
order  of  the  Commission,  the  operation  of  that  order  must  be  affirmatively 
stayed  by  a  reviewing  court  or  he  has  no  effective  relief.  He  must  cease 
operation;  he  loses  his  audience;  he  loses  his  equipment  because  it  be¬ 
comes  of  junk  value!  We  think  that  the  Act  can  be  clarified  and  perhaps 
should  be  in  view  of  the  contentions  which  have  been  made  by  the  Com¬ 
mission  recently  as  to  the  power  of  any  reviewing  court  to  grant  remedial 
relief  affirmatively  as  well  as  negatively.  In  other  words,  it  should  be 
permitted  or  expressly  directed  to  grant  relief  in  the  nature  of  injunc¬ 
tion,  mandamus,  or  otherwise — anything  which  will  permit  holding  the 
matter  in  status  quo  until  the  determination  of  the  question  raised  on 
appeal,  otherwise  the  appeal  is  entirely  useless. 

I  might  say  that  the  court  has,  with  few  exception.s,  and  those  ex¬ 
ceptions  are  justifiable  exceptions — this  court  has  granted  interim  relief 
throughout,  about  13  years,  3  years  under  which  it  exercised  an  adminis¬ 
trative  review,  and  about  10  years  when  it  exercised  a  judicial  review, 
and  has  in  the  vast  number  of  cases  exercised  the  power  of  granting 
interim  relief.  But  there  has  been  a  question  about  it  and  that  question 
should  be  eliminated  because  otherwise  an  appeal  is  entirely  useless. 


I  now  want  to  address  myself  briefly  to  some  suggestions  relative  to 
the  Commission  acting  in  its  quasi-legislative  capacity.  The  Committee 
is  not  in  agreement  on  what  I  am  about  to  say,  and  I  will  try  to  summar¬ 
ize  the  statements  of  the  minority  as  well  as  the  majority.  It  is  a  very 
controversial  subject.  In  our  case  it  is  a  very  important  subject  because 
of  the  general  nature  of  the  Act,  or  the  authority  conferred,  and  because 
of  the  technical  nature  of  the  subject  matter  it  is  impossible  for  Congress 
to  deal  with  this  subject  in  great  detail.  The  picture  is  changing.  It  is 
a  subject  of  technical  and  other  developments,  and  now  even  perhaps  to 
a  greater  extent  than  when  the  Act  was  originally  formulated  in  ’27.  It 
would  be  entirely  futile  to  contend  that  Congress  should  particularize 
in  all  these  instances,  especially  with  reference  to  technical  matters.  I 
don’t  see  that  it  couldn’t  be  made  more  specific  in  other  instances,  but 
with  respect  to  technical  matters  it  could  not.  The  majority  of  our 
Committee  feels  that  when  the  Commission  adopts  rules  or  regulations  of 
general  application  implementing  the  terms  of  the  Act,  as  distinguished 
from  rules  and  regulations  which  affect  only  the  internal  organization  or 
functions  of  the  Commission  or  its  personnel,  it  .should  conform  to  certain 
procedural  requirements,  and  that  these  requirements  should  include, 
first,  an  appropriate  public  notice  of  the  rules  or  regulations  which  it 
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proposes  to  adopt ;  secondly,  an  opportunity  for  public  hearings  on  such 
proposals;  and,  finally,  publication  before  their  effective  date  of  the 
rules  and  regulations  thus  finally  determined  upon. 

Before  discu.ssing  that  in  further  detail,  I  want  to  say  that  a  substan¬ 
tial  minority  of  the  Committee  feels  that  the  (’ommission  should  be  en¬ 
couraged  to  express  its  principles  and  policies  in  formal  regulations 
and  that  no  procedural  obstacles  in  so  doing  ought  to  be  proposed.  The 
entire  Executive  Committee  agrees,  however,  that  hearings  are  highly 
desirable  in  important  controversial  matters  where,  as  a  rule,  the  disputes 
are  between  groups  with  opposing  interests  and  it  disagrees  completely 
with  the  criticism  of  the  Commi.ssion  for  having  held  legislative  hearings 
upon  a  number  of  important  rules  which  appears  in  the  monograph  at 
page  129  and  following.  The  majority  feels  that  in  addition  to  these 
requirements  in  the  cases  of  specific  regulations,  that  they  should  be 
extended  to  other  things  which  have  the  force  and  effect  of  regulations. 
There  again  we  get  into  the  subject  of  “name  calling.”  Certain  rules 
which  have  the  force  and  effect  of  r(‘gulations  have  been  promulgated 
and,  therefore,  imposed  upon  the  industry  as  standards  of  engineering 
practice.  They  have  the  force  and  effect  of  regulations. 

Also  we  are  confronted  with  very  voluminous  application  forms,  all 
of  which  are  required  to  be  used  by  an  applicant  who  desires  a  particular 
thing.  In  some  cases  he  is  required  to  waive  legal  rights  in  the  appli¬ 
cation  fc’-m,  and  that  particular  form  is  requiretl  by  regulation.  In 
other  cases  he  is  required  to  submit  information  that  I  submit  under  no 
possible  theory  could  have  any  relevancy  to  the  application  or  to  the 
subject  of  his  reiiuest,  and  we  feel  that  these  matters  should  also  be  the 
subject  of  hearing  and  some  study  and  public  examination  before  they 
are  promulgated.  1  might  say  in  this  connection,  1  will  be  glad  to  sub¬ 
mit  for  consideration  of  the  Committee  a  new  application  form  promul¬ 
gated  in  March  of  this  year,  which  is  of  41  pages,  and  I  respectfully  sub¬ 
mit  that  some  of  the  material  requested  which  you  must  file  with  the 
Commission  is  not  only  extremely  personal  in  nature  but  has  no  possible 
bearing  upon  the  reipiest.  I  grant  the  Commi.s.sion ’s  power  to  inquire 
into  all  legitimate  matters  and  to  do  so  through  their  application  form 
and  the  Act  so  requires,  but  we  do  not  believe  that  the  Commission  would 
have  promulgated  some  of  these  application  forms  if  its  attention  had 
been  directed  to  the  nature  of  the  forms  before  they  came  out.  We  think 
overzealous  subordinates  have  been  responsible  for  some  of  these  things, 
which  are  a  considerable  burden  and  handicap  on  the  industry,  and  we 
think  that  at  least  an  opportunity  to  point  out  those  questions  would 
have  avoided  it. 


Mr.  Fuchs:  May  I  ask  a  question? 

Mr.  Patrick  :  Surely. 

Mr.  Fuchs:  I  infer  from  what  you  say  that  you  believe  there  should 
be  hearings  in  advance  of  the  promulgation  of  procedural  regulations? 
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Mr.  Patrick:  Yes,  sir.  And  I  address  myself  further  to  other  pro¬ 
cedural  problems,  the  right  of  intervention,  and  several  other  things, 
which  would  not  have  arisen  had  the  Bar  had  an  opportunity  to  present 
to  the  Commission  its  views.  There  again  the  matter  was  handled  by  a 
rules  committee  consisting  of  subordinates.  The  draft  was  brought  into 
the  Commission  and  more  or  less  passed  over,  I  assume  from  the  way 
things  were  done  when  I  was  there.  It  wasn’t  gone  into  and  their  atten¬ 
tion  was  not  directed  in  detail,  at  least,  to  points  which  we  consider  very 
important. 

Mr.  Shulman:  When  you  say  “hearings”  do  you  mean  nece.ssarily 
open  public  hearings  of  this  kind  or  conferences! 

Mr.  Patrick:  I  don’t  care  much  what  it  is  as  long  as  we  have  the 
opportunity,  but  I  don’t  see  any  reason  why  they  should  not  be  public 
hearings.  As  a  matter  of  fact,  it  is  not  going  to  be  any  considerable 
burden,  and  people  who  are  not  interested  won ’t  show  up.  About  a  year 
ago  or  two  years  ago,  the  Commission  adopted  engineering  rules  and 
regulations,  very,  very  voluminous,  and  the  controversy  was  limited  to 
two  or  three  rules.  The  rest  of  it  went  more  or  less  by  agreement. 


•  •  •  After  the  rule  is  formulated  we  believe  that  there  should 
be  some  opportunity  for  a  judicial  review  of  that  rule,  and  I  am  not 
talking  about  the  wisdom  or  the  propriety  of  the  rule ;  I  am  talking  about 
the  constitutional  or  statutory  authority  of  the  agency  to  promulgate  the 
rule.  That  is  very,  very  important  in  our  situation  for  this  reason :  A 
rule  or  regulation  is  promulgated.  It  may  be  obviou.sly  in  excess  of 
the  Commission’s  statutory  power,  anyone  as  a  practicing  lawyer  may 
say  so,  opinions  may  not  differ  legitimately  upon  it,  but  it  is  going  to  be 
effective  on  such  and  such  a  date.  Your  license  will  come  up,  some  time 
immediately  thereafter,  and  you  have  the  unhappy  alternative  of  com¬ 
plying  with  that  rule  or  regulation  no  matter  how  obviously  illegal  or 
how  onerous  it  may  be  or  of  violating  the  same  and  standing  the  conse¬ 
quences.  There  is  chance  of  having  it  inquired  into  as  a  reason  for 
.setting  your  license  down  for  renewal,  and  the  almost  certainty  that  if 
it  is  not  handled  in  that  wa.v  it  will  be  used  as  grounds  for  revocation. 
In  other  words,  your  very  right  to  do  business  will  be  jeopardized  upon 
your  guess  on  the  validity  of  a  particular  rule  or  regulation.  Ta  put  it 
another  way,  the  penalty  for  a  minor  trespass  may  be  decapitation,  be¬ 
cause  in  broadcasting,  particularly,  and  to  a  very  large  degree  in  other 
forms  of  communication,  your  equipment,  your  personnel,  and  every¬ 
thing  becomes  only  of  junk  value  in  the  event  you  lose  your  licen.se.  We 
do  not  believe  that  people  should  be  required  to  have  that  sort  of  a 
penalty  imposed  upon  them  for  guessing  wrong  on  the  validity  or  in¬ 
validity  of  a  particular  rule  or  regulation. 

Rather  recently  the  Commission  came  out  with  a  report  which 
indicated,  or,  at  least,  suggested — it  indicated  to  me — that  they  would 
employ  their  licensing  powers  to  compel  adherence  to  rules  and  regula- 
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tions  which  they  might  subsequently  enact  concerning  a  certain  subject, 
and  that  they  had  the  power  under  the  Act  to  do  so.  I  have  made  some 
examination  into  the  authorities  and  I  am  personally  very  doubtful 
whether  or  not  the  Federal  Declaratory  Judgment  Act  could  be  employed 
in  this  situation  for  the  reason  that  we  would  probably  be  told  that  we 
h.Hve  an  adequate  arlministrative  remedy.  I  am  very  doubtful  that  a 
suit  could  be  taken  to  the  local  district  court  for  the  same  reason  and 
perhaps  other  reasons.  I  am  very  doubtful  that  we  could  get  relief 
under  the  Urgent  Deficiencies  Act  because  I  doubt  it  would  be  an  order 
within  the  meaning  of  the  Rochester  case.  It  js  a  regulation;  it  is  of 
general  application;  it  is  not  addressed  to  any  particular  party,  and  it 
probably  would  fall  within  the  scope  of  the  language  of  the  court  that — 
well,  it  is  a  preliminary  step  and  nothing  is  going  to  happen  to  you 
unless  there  is  further  Commission  action.  But  there  will  be  further 
Commission  action,  and  it  necessarily  comes  ju.st  as  the  calendar  moves — 
just  as  the  clock  moves — when  your  license  comes  up  for  renewal.  We 
do  not  know  of  any  situation  where  by  virtue  of  the  combination  of  rule- 
making  power  and  licensing  power  a  Commission  has  this  vast  authority, 
and  there  is  no  way  we  can  bring  this  power  under  inquiry  without 
running  the  risk  of  going  out  of  business.  We  think  that  is  a  risk  that 
the  parties  who  have  their  busine.ss,  their  very  existence  subject  to  the 
regulations  should  not  be  asked  to  assume,  and  we  specifically  invite  the 
attention  of  the  Committee  to  that  pha.se  of  our  operation  which  I  say 
differs  and  differs  substantially  from  that  of  any  other  agency  with 
which  I  am  familiar. 

Mr.  Fuchs:  What  is  that  administrative  remedy  that  you  think 
would  bar  a  declaratory  judgment  action? 

Mr.  Patrick  :  They  would  probably  tell  us,  as  they  have  said  in  the 
past,  that  we  have  a  right — or  they  might;  at  least,  I  am  apprehensive 
they  will — to  raise  that  que.stion  when  your  license  comes  up  for  re¬ 
newal  and  an  appeal  to  this  court  in  which  the  question  of  law  can  be  de¬ 
termined.  “Nothing  is  happening  to  you  now.”  It  won’t  until  your 
licen.se  is  acted  upon  one  way  or  the  other,  then  you  have  a  perfect  way 
to  apply  that  question  or  try  that  question. 


TESTIMONY  OF  MR.  SWACAR  SHERLEY 

The  Chair.man  :  While  we  are  on  the  subject  of  Federal  Communica¬ 
tions  Commission,  the  Committee  would  be  very  happy,  indeed,  if  Mr. 
Swagar  Sherley  could  be  induced  to  give  his  views  on  two  subjects :  One, 
is  there  anything  which  can  be  done  to  improve  the  status  and  position 
of  the  examiner?  The  other  one  is  the  question  of  rule  making;  what 
procedures  are  desirable  for  the  promulgation  of  rules,  and  whether 
a  judicial  review  apart  from  any  case  or  controversy  is  desirable  after 
the  rules  are  promulgated. 

We  don’t  want  to  coerce  you,  Mr.  Sherley,  but  if  you  would  be  wil¬ 
ling  to  do  that  w'e  would  appreciate  it. 
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Mr.  Sherley  :  Mr.  Chairman  and  g^entlemen :  I  had  not  expected  you 
to  convene  today  and,  therefore,  had  not  expected  to  undertake  to 
give  you  any  views  of  my  own.  Perhaps,  because  of  that,  if  you  will  make 
your  questions  specific,  I  will  undertake  to  give  you  my  views  now,  with 
the  understanding  that  they  are  in  response  to  immediate  questions  and 
that  while  I  believe  they  represent  somewhat  of  a  mature  judgment,  I 
have  not  undertaken  to  review  the  matters  so  as  to  be  prepared  to  speak 
before  you  gentlemen  at  all. 

First,  I  believe  you  asked  me  as  to  examiners.  Perhaps  when  you 
a.sked  Mr.  Patrick  whether  the  examiner  should  be  independent  of  the 
Commission,  it  occurred  to  me  that  the  approach  should  be  the  other  way 
around.  Why  should  not  the  examiner  be  independent  of  the  Commis¬ 
sion  in  the  sense  of  being  absolutely  free  and  impartial  T  It  does  not  seem 
to  me  that  there  is  any  need  for  a  control  by  the  Commission  over  an 
examiner  and  the  possibility  of  abuse  is  very  great. 


I  think  the  cure  for  abuse  of  nearly  everything  is  sunlight,  and  it 
seems  to  me  that  there  is  every  reason  in  the  world  that  an  examiner 
should  feel  that  what  he  does  is  to  be  the  result  of  his  own  judgment  all 
along  the  line  and  that  neither  the  retention  of  his  office  nor  any  other 
factor  in  connection  with  it  should  be  the  result  of  whether  he  happens 
to  be  in  complete  harmony  with  the  policy  of  the  Commission,  particu¬ 
larly  when  that  policy  varies  from  day  to  day  and  must  vary  sometimes 
because  of  the  new  aspects  in  which  it  arises.  I  have  yet  to  hear  an  ob¬ 
jection,  and  perhaps  I  could  have  put  it  in  the  form  of  an  interrogation, 
to  having  independent  examiners.  If  I  heard  such  an  objection  I  might 
be  able  to  more  clearly  answer  your  question. 

The  Chairman  :  There  have  been,  so  far  as  I  know,  two  general  sug¬ 
gestions  made.  One  w’as  made  in  connection  w'ith  the  hearings  before  the 
Smith  Committee  of  the  National  Labor  Relations  Board,  which  was  very 
much  like  the  suggestion  of  Mr.  Patrick’s,  that  a  bureau  or  agency  of 
some  sort  be  created  which  would  be  a  pool  of  examiners.  They  would 
be  appointed  either  by  the  President  with  the  consent  of  the  Senate  or 
under  Civil  Service  of  some  type,  and  that  the  agencies  would  then  call 
on  this  particular  pool  of  examiners  for  men  who  would  preside  over 
hearings  and  make  their  reports.  That  has  been  criticized  in  various 
ways. 

It  has  been  said,  in  the  first  place,  that  the  agencies  know  the 
technical  qualifications  which  they  need  in  an  examiner  better  than  some 
person  who  is  not  familiar  with  their  problems  and  that  they  wish  to  ap¬ 
point  men  who  are  familiar  with  the  type  of  work  that  they  have. 

Secondly,  it  has  been  said  they  need  to  have  control  over  the  coming 
and  going  of  these  men  so  that  they  can  order  them  from  this  city  to 
preside  over  hearings  which  could  not  be  done  if  they  were  quasi¬ 
independent. 
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I  think  a  further  criticism  was  that  they  would  of  necessity  have  to 
be  attached  to  a  commission  which  could  not  have  a  man  hearing  one 
subject  one  day  and  another  subject  the  next,  when  they  are  technical 
subjects,  and  that  inevitably  you  would  get  the  same  result  that  you 
have  now  with  men  who  year  in  and  year  out  are  working  for  some  com¬ 
mission.  They  would  be  as  independent,  or  not  as  independent,  as  they 
are  at  the  present  moment. 

Mr.  Sherley:  I  don’t  think  that  the  latter  conclu-sion  is  warranted. 
It  is  quite  pos.sible  that  you  might  not  want  to  have  a  pool  in  which  men 
indiscriminately  were  chosen  because  I  recognize  the  need  of  certain 
technical  knowledge.  But  if  men  were  appointed  for  definite  terms,  even 
if  they  were  appointed  as  examiners  for  a  particular  administrative  body, 

I  think  their  independence  could  be  safeguarded  and,  at  least,  it  would 
do  away  with  what  led  to  the  breakdown  of  the  old  examiner  situation. 
There  is  a  lot  of  talk,  whether  warranted  by  the  facts  or  not,  that  ex¬ 
aminers’  judgments  do  not  reflect  their  own  personal  judgments,  and  the 
inconsistency  of  some  of  their  rulings  seemed  to  warrant  the  conclusion. 
But  to  my  mind  it  is  highly  desirable  that  these  men  who  act  in  a  quasi¬ 
judicial  way  and  whose  findings  really  control  in  large  respect  what  w’ill 
be  the  ultimate  finding  of  the  Commission  shall  be  free  from  any  pres¬ 
sure  in  the  making  of  those  findings. 

The  Chairman  :  Another  suggestion  has  been  that  the  examiners  be 
appointed  as  they  are  now  by  the  Commission  and  be  paid  out  of  the 
Commission’s  funds,  but  they  should  be  put  under  Civil  Service  so  that 
they  would  have  to  be  selected,  as  people  on  Civil  Seiwice  are,  from  the 
people  certified  by  the  Commi.vsion,  and  if  they  were  charged  with  some¬ 
thing,  there  would  have  to  be  a  statement  of  charges  made  against  them. 

Mr.  Sherley  :  I  think  that  might  have  value.  I  am  not  passing  on 
the  detail.  I  have  not  undertaken  to  work  it  out.  I  am  hinting  at  this 
idea :  That  in  some  way  there  are  those  who  believe  that  a  commission 
should  have  such  complete  control  that  it  is  in  the  last  analysis  the 
determiner  of  what  is  public  interest  and  that,  therefore,  in  order  to  de¬ 
termine  that,  they  must  have  a  complete  control.  In  a  sense  they  are, 
of  course,  and  upon  their  intelligence  and  their  integrity  depends  the  well 
working  of  the  law.  That  is  unanswerable.  On  the  other  hand,  most  of 
the.se  matters  are  controversial  in  the  sense  that  lawyers  usually  think  of 
controversial  matters  in  court,  and  there  is  no  reason  why  the  truth 
can’t  best  be  brought  out  by  open  testimony  subject  to  cross-examination 
before  an  impartial  examiner.  I  do  not  think  your  analogy  to  a  master 
is  quite  satisfactory  because  the  ma.ster  relationship  to  a  court  is  a  little 
bit  different  because  of  the  type  of  questions  that  come  up  from  that  of  an 
examiner  for  the  Communications  Commis.sion.  That  is  about  all  I  can 
say  in  answer  to  that  question. 


Tub  Chairman  :  Do  you  believe  that  it  is  desirable  to  have  public 
hearings  before  rules  and  regulations  are  promulgated,  and  should  they 
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be  directed  to  a  specific  proposed  rule  or  should  they  just  deal  with  the 
question  of  whether  a  rule  should  issue  or,  if  so,  what  it  should  bet 

Mr.  Sherley  :  I  don ’t  think  that  the  Commission  is  subject  to  cen¬ 
sure,  broadly  speaking,  for  not  having  hearings  upon  rules  that  were 
issued  as  to  its  legislative  or  quasi-legislative  power.  There  have  been 
some  very  extensive  hearings  that  were  of  very  great  value  both  to  those 
affected  and  to  the  Commission  itself. 

I  agree  thoroughly  with  w’hat  Mr.  Patrick  said  about  some  of  the 
forms  that  are  sent  out.  They  are  lazy  men’s  forms.  They  are  forms 
seeking  to  put  upon  the  industry  the  furnishing  of  information,  and  be¬ 
cause  the  man  preparing  the  form  doesn’t  know  what  information  he 
wants  or  quite  what  he  is  going  to  do  with  it  after  he  gets  it,  he  makes 
his  inquiries  minute  and  as  voluminous  as  possible  and  leaves  the  poor 
fellow  that  has  to  comply  with  it  to  do  the  objecting  and  complaining. 
Those  things  I  think  will  iron  themselves  out  in  time.  I  recognize  that 
the  Commission  must  act  a  little  bit  faster  in  the  present  tempo  of  time 
than  ordinarily  was  true  in  the  old  days  and,  therefore,  I  wouldn’t  un¬ 
duly  burden  them.  Perhaps  something  could  be  worked  out  before  a 
rule  is  issued,  notice  of  it  to  be  given,  and  then  upon  the  request  for  a 
hearing  or  a  prima  facie  showing,  a  hearing  would  be  had.  T  would  not 
make  it  mandatory  that  the  hearing  should  always  be  had. 

The  Chairman;  Would  you  provide  some  judicial  review  not  con¬ 
nected  with  the  ease  or  controversy,  just  on  the  rule? 

Mr.  Sherley  :  I  appreciate  what  Mr.  Patrick  said  on  that  subject. 
It  is  a  w'eighing  of  advantage  and  disadvantage.  Perhaps  if  concrete 
allegations  were  made  as  to  a  rule  being  violative  of  either  the  power 
of  the  Commission  or  due  process  there  might  be  a  review.  I  don’t  know 
that  I  can  enlighten  anybody  on  that  subject.  I  don’t  think  there  has 
been  any  very  great  abuse  by  the  Commission  in  its  refusal  to  take 
counsel  of  those  involved  in  connection  with  rules. 


TESTIMONY  OF  MR.  |OSEPH  RAUH 

The  Chairman  :  Mr.  Rauh. 

Mr.  Joseph  Rauh  :  I  will  address  myself  to  the  two  points  that  the 
Chairman  referred  to  Mr.  Sherley :  the  (juestion  of  the  independent  trial 
examiner  and  the  question  of  the  rules  for  hearing  or  judicial  review  on 
rules. 

As  I  listened  to  Mr.  Patrick  this  morning  it  seemed  that  we  would 
have  three  pos.sibilities  at  the  Federal  Communications  Commission.  We 
could  either  use  the  independent  trial  examiner  as  discussed,  the  trial 
examiner  .system  which  implies  exceptions  and  argument  before  the  Com¬ 
mission.  or  we  could  adopt  the  system  that  was  adopted  about  a  year  ago, 
which  1  would  like  to  describe  in  a  little  bit  more  detail  than  Mr.  Patrick 
did. 
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When  an  application  for  a  radio  license  comes  into  the  Federal  Com¬ 
munications  Commission,  it  is  very  carefully  considered  because  if  it 
states  all  the  necessary  facts,  it  can  be  granted  without  any  hearing  at  all. 
So  it  goes  to  the  various  branches.  It  is  only  after  it  is  found  that  this 
application  does  not  show  on  its  face  that  it  will  serve  public  interest, 
convenience,  and  necessity  that  it  is  set  for  hearing.  When  it  is  set  for 
hearing,  issues  are  set  forth  which  may — 

Mr.  McFarland:  Excuse  me  a  minute.  How  many  do  you  grant 
without  a  hearing?  What  proportion? 

Mr.  Rauh  :  Well,  you  see,  we  grant  25,000  in  a  year.  Most  of  those 
are  not  the  standard  broadcast,  that  is,  the  commercial  radio.  We  grant, 
I  would  say,  over  99  percent  of  those  without  a  hearing. 


Mr.  Rauh:  There  are  several  months  that  will  ordinarily  elapse  in 
careful  investigation,  particularly  by  the  engineering  department,  of  the 
various  claims  of  interference.  Some  will  drag  on  longer  than  that; 
some  will  be  granted  in  a  shorter  time. 

The  hearing  is  set  before  a  member  of  the  law  department.  There 
may  be  at  this  hearing  a  lawyer  in  addition  to  that  one  to  cross-examine 
witnesses.  In  the  ordinary  run-of-mine  hearing,  however,  there  will  only 
be  one  representative  of  the  Commission  there  in  any  capacity  except  as  a 
witness,  but  the  members  of  the  Commission  who  are  going  to  put  any 
facts  into  that  case  at  all  do  it  at  the  hearing.  That  is,  an  engineer  will 
take  the  stand  and  he  will  state  whatever  facts  are  involved  that  may  aid 
in  reaching  a  conclusion  in  that  case. 

At  the  conclusion  of  the  hearing  the  entire  record  goes  to  the  three 
branches:  The  law  department,  the  engineering  department,  and  the 
accounting  department.  The  first  draft  of  the  ^dings  is  made  by  this 
member  of  the  law  department,  who  was  the  e.xaminer,  but  then  they 
are  gone  over  by  the  other  departments,  and  they  really  become  a  com¬ 
posite  finding  of  fact  by  the  subordinates  of  the  Commission.  They  will 
reach  a  conclusion  which  will  be  what  you  might  refer  to  as  the  policy 
if  this  is  not  a  case  that  can  be  decided  on  straight  factual  questions,  and, 
therefore,  will  require  a  policy  determination. 

Then  the  findings  go  to  the  Commission.  They  are  considered  by  the 
Commission,  discussed  by  the  Commission,  and  either  with  or  without 
amendment  are  promulgated  as  the  proposed  findings. 

Mr.  McFarland:  How  much  does  the  Commission  discuss  them  and 
try  to  decide  whether  they  are  correct? 

Mr.  Rauh:  They  discuss  them  both  in  a  meeting  with  the  staff  and 
in  an  executive  session. 

Mr.  McFarland:  They  really  purport  to  pass  on  them?  It  is  not 
really  a  matter  of  form  ? 

Mr.  Rauh:  No,  sir. 

Mr.  McFarland  :  They  make  up  their  minds  to  some  extent  ? 
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Mr.  Rauii  :  Exactly.  To  some  extent,  they  will.  They  will  make  up 
their  minds  tentatively.  They  feel  that  this  is  the  correct  result. 

Then  there  is  the  argument  before  the  Commission,  in  which  ca.se 
they  can  either  adopt  the  proposed  findings  after  a  further  discussion  or 
they  can  change  them,  send  them  back  to  any  division  for  further  infor¬ 
mation.  for  further  analysis  of  the  record,  or  they  can  send  them  back  to 
the  examiner  for  new  hearing  on  new  issues  or  further  hearing  on  is¬ 
sues  that  have  not  been  developed. 

We  believe  that  this  system  really  is  fairer  to  the  Communications 
Bar  than  the  ordinary  examiner  system  for  this  reason :  That  at  the  time 
the  proposed  findings  are  made  the  Bar  will  know  ju.st  what  they  have 
to  combat.  Ordinarily,  a  trial  examiner  will  make  some  findings  and 
some  conclusions  and  that  will  go  up  to  the  Commission.  The  Commis¬ 
sion  will  then  make  a  decLsion  after  argument  on  those  findings,  but  any 
one  of  the  lawyers  or  engineers  or  economi.sts  or  accountants  could  take 
any  particular  theory  of  those  facts  and  it  might  be  embodied  in  the  final 
result,  which  is  not  true  here,  because  whatever  theory  the  engineers 
might  be  going  on,  they  would  put  it  into  this  document  before  oral 
argument,  and  it  very  often  happens  the  engineers  will  want  to  adopt  a 
particular  theory  and  when  it  is  thrashed  out  between  the  various  de¬ 
partments,  the  engineers  may  be  overruled.  If  they  can  e.stablish  their 
point  and  the  other  departments  believe  that  they  are  correct,  that  then 
will  become  a  part  of  the  proposed  findings,  if  the  Commission  adopts  it. 
So  that — 

Mr.  McFarland:  Excuse  me.  May  I  interrupt  a  minute  right  there? 
Have  you  not  two  elements  in  that  picture?  First,  you  have  the  fact 
that  you  get  a  composite  view  of  your  chief  engineers,  your  chief  counsel, 
and  chief  economists,  and  so  on.  So  far  so  good.  I  think  that  perhaps 
woula  give  the  pariy  more  notice  tnan,  for  example,  to  accept  the  report 
of  a  trial  examiner  of  the  S.E.C.,  and  the  trial  examiner’s  views  are 
virtually  ju.st  a  personal  slant.  But  you  have  another  element.  Xot 
only  do  you  have  that  compo.site  view  but  you  have  a  judgment  by  the 
Commission. 

Mr.  IIauh  :  You  have  an  interim  judgment  by  the  Commission. 

Mr.  McFarland:  Is  it  possible  for  you  to  turn  a  switch  in  your  mind 
and  say,  “Well,  now,  I  make  up  my  mind  here  just  half  way?” 

Mr.  Rauii  :  I  think  that  every  court  does  that  every  time  it  hears  an 
argument.  1  think  when  you  go  before  the  trial  judge  and  make  an 
argument  on  a  point,  he  makes  a  tentative  opinion  in  his  mind.  Maybe 
when  you  come  to  argue  further  and  when  you  come  to  file  briefs,  he  may 
change  his  mind,  but  any  time  you  listen  to  an  argument  you  form  a 
tentative  judgment.  The  fact  that  you  may  put  it  out  at  one  time  or 
another  I  don’t  think  affects  the  fact  that  all  judgment  is  formed  on  the 
basis  of  tentative  ones  leading  up  to  a  final  judgment. 

^Ir.  McFarland:  I  don’t  think  we  need  come  to  a  conclusion  on  that. 
There  are  two  pos.sibilities  there.  You  could  go  just  to  the  extent  of  hav- 


Journal  op  the  Federal  Communications  Bar  Association  291 


ing  your  examiner’s  report  being  a  true  composite  of  the  subordinate 
staff’s  view,  and  then  you  can  take  the  second  step,  as  you  have  taken  it, 
and,  indeed,  get  a  preliminary,  or  whatever  you  wish  to  call  it,  opinion 
of  your  agency. 

Mr.  Rauh  :  Either  alternative  is  possible  and  I  believe  both  have 
advantages  over  the  present  trial  examiner  sy.stem  adopted  by  most 
agencies. 

Mr.  Oronfji:  So  that  what  the  Commis.sion  tentatively  agrees  upon 
as  the  result  of  the  general  investigation  or  examination  or  trial  plus 
what  it  hears  in  private  from  its  own  technical  staff  later,  the  applicant 
doesn’t  know  anything  about? 

Mr.  Rauh:  It  doesn’t  hear  any  facts  from  anybody  that  are  not  in 
the  record.  It  will,  like  any  other  expert  body  or  any  other  group  that 
has  to  form  judgment.s,  accept  judgments  and  hear  judgments  on  those 
facts  from  a-ssistants,  but  the  only  facts  on  which  a  final  decision  is  based 
are  those  in  the  record.  The  only  things  that  the  technical  subordinates 
do  are  to  help  the  Commission  form  a  judgment  by  exercising  their  ex¬ 
pert  knowledge  in  helping  the  Commission  to  analyze  those  facts  which 
are  already  in  the  record  and  which  can  be  and  which  have  been  the  sub¬ 
ject  of  cross-examination  and  on  which  there  is  oral  argument  before  the 
Commission. 

Mr.  Groner:  Suppose  they  analyze  them  incorrectly.  What  oppor¬ 
tunity  has  the  applicant  to  show  that  fact  ? 

Mr.  Rauh  :  He  has  complete  opportunity  when  the  proposed  findings 
are  out  and  they  are  often  changed.  I  mean  these  are  really  tentative, 
temporary  findings  that  are  put  out.  They  are  often  changed,  if  the 
applicant  then  argues  or  the  intervenor,  as  the  case  may  be,  before  the 
Commission,  and  if  he  can  show  that  any  one  of  these  findings  is  wrong, 
the  findings  are  changed  and  he  will  win  the  case.  These  are  really 
temporary  findings. 


Mr.  Rauh  :  •  •  •  One  Commissioner  will  study  the  problem  and 
will  have  the  primary  responsibility.  All  of  the  record  is  available  to 
all  of  the  seven  Commi.ssioners  for  a  decision  or  for  extra  study,  such 
study  as  he  cares  to  give  the  case.  But  the  point  that  seems  to  me  that 
gives  the  advantage  to  our  particular  type  of  proceeding  over  others  is 
that  there  is  no  stage  where  complete  notice  is  not  given  to  tlie  parties, 
more  so  than  in  other  types  of  proceedings  becau.se  whatever  theories 
have  been  adopted  by  the  experts,  they  are  not  put  in  after  the  argument 
but  put  in  before  and  they  can  be  combatted  much  better  than  having 
the  final  decision  go  out.  The  trial  examiner  majr  have  found  one  group 
of  things;  counsel  will  then  argue  on  the  trial  examiner’s  report.  The 
final  decision  may  in  no  way  reflect  the  trial  examiner’s  views.  They 
may  reflect  views  entirely  different  of  people  who  have  not  been  heard. 
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Mr.  McFarland:  Mr,  Rauh,  I  want  to  ask  another  question  right 
along  that  line.  I  haven’t  any  particular  conviction  on  this,  but  it  is  a 
very  important  subject  and  I  would  like  to  get  some  light.  When  you 
talk  about  facts  and  you  talk  about  the  experts,  and  so  forth,  advising 
them  as  to  conclusions,  aren’t  you  being  a  little  bit  unreal  in  that  the 
important  thing  in  all  these  cases  is  liable  to  be  a  question  of  engineering 
and  while  you  may  doubt  that  expert  advice,  isn’t  it  in  a  practical  sen.se 
the  flesh  and  blood  of  what  the  hearing  should  be  about? 

Mr.  Rauh  :  Definitely,  the  hearing  before  the  examiner  will  develop 
all  the  engineering  questions. 

Mr.  McFarland  :  Right  there,  if  it  does  deal  with  all  the  engineering 
questions  and  if  all  of  the  inferences  and  all  of  the  po.ssibilities  are 
thoroughly  thrashed  out,  then  why  must  there  be  another  hearing  or  a 
non-hearing,  a  conference,  between  the  decision-giving  agency  and  an¬ 
other  party  but  not  the  applicant  ? 

Mr.  Rauh  :  What  you  are  suggesting  really  comes  down  to  this,  that 
the  lawyer-examiner  ought  to  give  the  temporary  judgment  without  any 
help  from  an  engineer  simply  because  the  engineer  has  testified  at  the 
hearing.  The  advantages  that  are  gained  here  are  that  not  only  the 
lawyer  but  the  engineer  will  help  to  analyze  tho.se  facts. 

Mr.  McFarland:  You  misunderstand  me.  I  agree  with  you  on  that. 
I  follow  you  thoroughly,  that  you  should  have  that  composite  view  there, 
but  irrespective  of  your  temporary  decision  or  tentative  decision,  1  just 
want  to  raise  this  question :  To  what  extent  should  the  Commission  ever 
discuss  with  its  staff  the  ca.se  after  the  case  has  been  made? 

Mr.  Rauh  :  Ordinarily,  it  will  not.  Ordinarily,  the  thing  will  be 
thrashed  out  by  the  method  of  the  findings  going  to  the  engineers,  to  the 
accountants,  to  the  lawyers,  and  that  document  going  to  the  Commission 
and  considered  in  executive  session.  There  may  be  cases  where  the 
Commission  won’t  consider  that  satisfactory  and  will  want  to  call  on 
somebody  to  come  down  and  help  them  thrash  the  thing  out,  but  I  can’t 
quite  see  why  there  is  any  more  reason  why  they  should  not  call  on  some¬ 
body  after  it  has  gone  to  them  than  that  they  should  allow  his  analysis 
to  become  part  of  the  findings  on  its  way  to  the  Commission. 

Mr.  McFarland:  The  reason  why  it  bothers  some  of  us  as  lawyers 
is  this,  that  w'hen  you  call  in  one  party  to  advise  with  you,  we  have  a 
feeling  that  perhaps  you  ought  to  call  in  the  other  party  so  he  knows 
what  type  of  arguments  are  being  made  so  that  he  will  have  a  chance  to 
refute  them,  if  necessary. 

Mr.  Rauh  :  He  does  get  a  chance. 

Mr.  McFarland:  Now  assuming  that  your  answer  is  that  when 
they  make  up  their  tentative  opinion  that  contains  the  information  and 
then  the  other  party  gets  his  chance  to  be  heard,  our  answ’er  again  would 
be,  does  that  tentative  opinion  correctly  reflect  all  the  arguments  that 
have  been  made  to  the  Commi.ssion?  That  is  the  first  point,  and  the  second 
point  is:  Having  thus  made  a  tentative  judgment,  isn’t  the  burden  that 
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is  cast  upon  the  other  side  so  much  the  srreater  to  overcome  that  tenta¬ 
tive  judgment?  Now,  that  is  question  of  practice,  and  so  forth,  which 
you  can  speak  for  better  than  I  can,  but  that  is  exactly  the  problem  that 
is  bothering  some  people. 

Mr.  Rauii  :  I  thi.ik  a  tentative  judprment  is  a  tentative  .iud^ment.  It 
is  the  sort  of  thing  that  you  will  make  when  you  first  hear  argument,  that 
you  realize  you  want  to  know  more  about  it,  and  the  way  they  get  to 
know  more  about  it  is  by  holding  an  oral  argument. 

Mr.  McFarland:  What  about  the  first  point?  Does  that  tentative 
judgment  reflect  all  of  the  arguments  and  persuasive  thought  that  every¬ 
body  brought  before  the  Commission? 

Mr.  IvAini :  As  well  as  human  system  may  devise.  I  should 
say  it  reflects  it  better  than  the  ordinary  trial  examiner  system  because 
it  will  reflect  it  not  only  on  the  lawyer’s  side,  which  the  ordinary  trial 
examiner  system  reflects,  but  it  will  reflect  the  engineering  analysis  of  the 
engineering  data,  the  accounting  analysis  of  the  accounting  data,  and 
you  will  have  a  better  reflection  than  you  can  ever  get  from  the  simple 
single  lawyer  trying  to  analyze  engineering  and  accounting  data. 

The  Chairman  :  Mr.  Rauh,  are  the  people  in  the  engineering  section 
who  analyze  the  record  the  same  individuals  who  have  testified  in  the  ca.se 
in  behalf  of  the  Commission? 

Mr.  Rauh  :  They  may  be.  These  cases  go  to  the  chief  engineer,  and 
the  assistant  chief  engineer  will  also  review  these  findings,  so  that  al¬ 
though  I  am  not  100  percent  sure  of  what  is  done  in  the  engineering 
department,  I  think  on  the  assumption  there  will  be  some  contact  by  the 
person  who  has  testified.  Nevertheless,  there  also  will  be  a  review  of 
that  by  the  assistant  chief  engineer  in  charge  of  the  broadcast  section 
and  the  chief  engineer,  so  that  the  final  view  will  be  the  view  of  the 
engineering  department  and  the  view  of  the  accounting  department  and 
the  view  of  the  law  department.  So  what  goes  to  the  (’ommis.sion  and 
what  goes  out  is  something  that  is  all  of  the  views,  all  of  the  predominant 
view’s,  so  that  there  can’t  be  anything  later  done  that  the  lawyer  w’ho  is 
going  to  argue  would  not  have  known  about  at  the  time  he  makes  his 
argument. 


Mr.  Rauh  :  I  don’t  think  that  I  am  particularly  qualified  to  comment 
on  the  advantages  or  disadvantages  of  independent  trial  examiners  over 
the  system  commonly  used  in  the  agencies  today.  I  just  wanted  to  con¬ 
trast  our  system  with  the  ordinary  trial  examiner  system  and  how  we 
think  it  gives  greater  notice  and,  therefore,  greater  opportunity  to  be 
heard. 

The  other  que.stion  that  the  Chairman  suggested  was  our  procedure 
on  rules  and  on  judicial  review’  of  rules.  There,  too,  our  situation  doesn’t 
differ  in  any  way  from  any  of  the  other  agencies.  The  only  suggestion 
that  it  does  in  any  way  differ  was  made  by  Mr.  Sherley  with  the  sug- 
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gestion  that  the  delegation  was  so  broad  that  we  ought  to  be  particularly 
careful  with  our  rules.  It  is  perfectly  true  that  the  delegation  of  the 
Commission  is  a  delegation  sufficiently  flexible  to  carry  out  the  objects  of 
the  Act  but  I  don’t  believe  our  situation  differs  any. 

The  question  that  was  twice  raised  this  morning  was  the  newspaper 
question,  denying  a  radio  station  to  a  newspaper.  To  my  knowledge,  the 
Commission  has  never  denied  a  radio  station  to  a  newspaper,  one  news¬ 
paper.  There  may  be  cases  in  which  there  will  be  two  applicants  in  the 
same  area  for  one  frequency  and  one  of  the  factors  that  might  be  weighed 
in  dealing  with  those  two  conflicting  applications  might  be  the  fact  that 
the  one  newspaper  would  thereby  get  a  monopoly  of  a  means  of  public 
expression.  But  there  has  not  been  any  suggestion  that  we  could  just 
pass  a  regulation  under  the  delegation  which  would  say  no  newspaper 
could  own  a  radio  station,  and  the  suggestion  that  Congress  could  deal 
with  this  problem  simply  by  passing  a  law  to  limit  the  delegation  con¬ 
tained  in  the  words  “public  interest,  convenience,  and  necessity’’  is  not 
nearly  as  simple  as  it  appears  on  its  face. 

Take  the  newspaper  problem  again.  Congress  wouldn’t  want  to 
say  that  no  newspaper  could  own  a  radio  station ;  on  the  other  hand. 
Congress  also  wouldn’t  want  to  say  that  under  no  circumstances,  no 
matter  what  the  effect  would  be  on  public  expression,  should  a  newspaper 
always  be  allowed  to  own  a  radio  station.  So  there  has  to  be  a  certain 
amount  of  flexibility  and  I  think  that  the  present  standard  does  that  as 
well  as  a  legislator  can  write  it. 

Mr.  McFarland:  May  I  ask  another  question  before  you  sit  down? 
Have  you  any  views  on  this  vexed  question  of  intervention  that  we  hear 
so  much  of  or  that  we  heard  this  morning  and  have  seen  some  articles 
upon? 

Mr.  Rauh  :  I  am  afraid  I  would  rather  supply  the  information  as 
my  own  personal  knowledge  does  not  include  the  discu.ssion  of  the 
intervention  problem  other  than  the  cases  that  were  before  Judge  Marsh, 
And  I  would  rather  supply  that. 

Mr.  McFarland:  All  right. 

The  Chairman  :  May  I  ask,  when  you  do  that,  would  you  consider 
the  pos.sibility  that  if  you  require  the  intervenors  to  plead  specifically 
as  to  what  their  ca.se  is,  as  to  whether  they  have  made  out  a  case,  that 
you  perhaps  might  be  more  liberal  than  you  have  been  in  the  pa.st  in 
allowing  intervention  ? 

Mr.  Rauh  :  Yes. 

The  Chairman  :  Perhaps  some  of  the  difficulty  comes  from  the  fact 
that  the  statements  of  the  reasons  for  intervening  are  vague  and  general 
that  you  tend  to  decide  against  them. 

Mr.  Rauh  :  Yes. 

Mr.  Garrison  :  Maj'  I  ask  one  question  ? 

You  said  that  in  this  tentative,  temporary  report  that  is  sent  out, 
that  one  of  the  advantages  of  it  is  that  it  lets  the  applicant  know  what 
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sort  of  thin^^s  the  Commission  has  found  out  from  those  it  has  consulted 
with  following:  the  making:  of  the  record.  In  order  to  enable  me  to 
visuali/.c  that  a  little  more  clearly,  could  you  tell  me  something  about  how 
full  that  report  is!  What  kind  of  things  are  in  it?  I  mean,  is  it  a  reasoned, 
pro  and  con — 

Mr.  Rauh  :  That  report  varies  from  I  should  say  five  to  twenty 
mimeographed  pages;  it  contains  all  the  data,  financial  and  technical 
and  legal.  The  three  necessary  qualifications  to  get  a  radio  station  are : 
You  have  to  be  legally  qualified,  which  involves  being  a  citizen,  and  va¬ 
rious  other  qualifications;  you  have  to  be  technically  qualified,  which 
involves  the  amount  of  interference,  and  that  the  antenna  will  satisfy 
the  standards  of  good  engineering  practice;  and  you  have  to  be  financial¬ 
ly  qualified,  have  sufficient  money  to  carry  on  what  you  propose  to  do. 
Now,  all  three  of  these  findings,  tentative  findings,  will  contain  detailed 
material  showing  just  who  the  applicant  is,  who  the  stockholders  are,  and 
if  there  is  sufficient  financial  qualification.  It  contains  all  of  these  facts, 
and  then  it  will  contain  conclusions  or  statements  of  law.  It  will  be  the 
final  judgment,  if  approved,  but  the  high  percentage  of  ca.ses  in  which 
it  is  not  approved  indicates  it  is  what  I  said  it  was,  a  temporary  docu¬ 
ment. 


[Editor’s  Note:  During  the  hearing,  Mr.  Raugh  requested  permission 
to  file  a  statement  with  the  Committee  at  a  later  date,  answering  the  ar¬ 
guments  made  by  representatives  of  the  Federal  Communications  Bar 
Association.  There  is  reprinted  below  the  statement  which  Mr,  Rauh 
submitted  to  the  Committee.] 

ORAL  STATEMENT 

The  Committee  will  recall  that  at  its  hearings  on  June  27th,  the 
Federal  Communications  (Commission  requested  the  privilege  of  filing  a 
statement  in  answer  to  various  points  made  during  the  presentation  of 
the  Federal  (Communications  Bar  Association.  Later  the  same  day,  how¬ 
ever,  I  was  given  the  opportunity  of  discu.ssing  orally  some  of  the  prob¬ 
lems  raised  by  the  Association  and,  in  order  to  avoid  needless  duplication, 
the  statement  that  we  shouhl  now  like  to  file  with  the  Committee  is  limited 
to  three  point.s.  The  first  two  of  these  are  questions  which  w’ere  raised 
by  members  of  the  Committee  during  my  discus.sion  of  the  Federal  Com¬ 
munications  Commission  procedure:  First,  the  practice  of  the  Commis¬ 
sion  on  petitions  for  intervention.  In  the  statement  we  point  out  that  the 
(’ommission’s  rule  on  intervention  has  been  liberally  construetl  and  that 
no  petition  for  intervention  has  been  denied  which  sets  forth  any  .substan¬ 
tial  reason  for  the  intervention.  The  second  point  raised  by  the  Commit¬ 
tee  was  as  to  the  percentage  of  reversals  of  proposed  findings  of  the  Com¬ 
mission  after  exceptions  and  oral  argument.  We  have  prepared  a  table 
of  all  cases  in  which  proposed  findings  have  been  issued,  which  shows  that 
there  have  been  reversals  in  about  17  per  cent  of  the  cases  and  modifi- 
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cations  in  9  per  cent  more.  The  third  point  included  in  this  statement 
addresses  itself  to  the  suggestion  made  by  the  Communications  Bar  As¬ 
sociation  that  the  Commission  has  a  tendency  to  call  certain  types  of 
applications  for  radio  station  licenses  by  some  other  name  in  order  to 
avoid  the  statutory  requirement  of  a  hearing  prior  to  a  denial  of  an  ap¬ 
plication  for  such  a  license.  A  review  of  the  action  of  the  Commission 
set  forth  in  our  statement  shows  that  this  suggestion  is  entirely  without 
foundation.  The  statement  that  we  are  submitting  deals  with  only  these 
three  points,  as  we  ft‘el  that  the  rest  of  the  points  made  by  the  Bar  Asso¬ 
ciation  have  either  been  sufficiently  answered  in  the  monograph  or  in  the 
Commission’s  oral  presentation,  or  deal  with  pending  cases  in  the  courts 
on  points  not  primarily  involving  a<lministrative  procedure. 
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Statement  By  Federal  Communications  Commission 

I 

Practice  at  Commission  on  Potitions  for  Intervention 

A 

The  Commission’s  practice  on  intervention  and  participation  in  hear¬ 
ings  by  parties  other  than  applicants  for  radiobroadcast  facilities  must 
be  considered  against  the  background  of  the  Communications  Act  of 
1934. 

The  procedure  prescribed  by  the  statute  for  granting  or  denying 
applications  is  found  in  Section  309(a)  which  reads  as  follows: 

“Section  309(a)  If  upon  examination  of  any  application  for  a  station  license  or 
for  the  renewal  or  modification  of  a  station  license  the  Commission  shall  deter¬ 
mine  that  public  interest,  convenience,  or  necessity  would  be  served  by  the 
granting  thereof,  it  shall  authorize  the  issuance,  renewal,  or  modification  thereof 
in  accordance  with  said  finding.  In  the  event  the  Commission  upon  examination 
of  any  such  application  does  not  reach  such  decision  with  respect  thereto,  it 
shall  notify  the  applicant  thereof,  shall  fix  and  give  notice  of  a  time  and  place 
for  hearing  thereon,  and  shall  afford  such  applicant  an  opportunity  to  be  heard 
under  such  rules  and  regulations  as  it  may  prescribe.” 

Section  308(b)  of  the  Act  provides  as  follows: 

“(b)  All  such  applications  shall  «t  forth  such  facts  as  the  Commission  by  regu¬ 
lation  may  prescribe  as  to  the  citizenship,  character,  and  financial,  technical,  and 
other  qualifications  of  the  applicant  to  operate  the  station;  the  ownership  and 
location  of  the  proposed  station  and  of  the  stations,  if  any,  with  which  it  is 
proposed  to  communicate;  the  frequencies  and  the  power  desired  to  be  used;  the 
hours  of  the  day  or  other  periods  of  time  during  which  it  is  proposed  to  operate 
the  station;  the  purposes  for  which  the  station  is  to  be  used;  and  such  other 
information  as  it  may  require.  The  Commission,  at  any  time  after  the  filing  of 
such  original  application  and  during  the  term  of  any  such  license,  may  require 
from  an  applicant  or  licensee  further  written  statements  of  fact  to  enable  it  to 
determine  whether  such  original  application  should  be  granted  or  denied  or  such 
license  revoked.  Such  application  and/or  such  statement  of  fact  shall  be  signed 
by  the  applicant  and/or  licensee  under  oath  or  affirmation.” 

It  is  apparent  from  the  foregoing  provisions  that  the  Act  makes  it 
mandatory  for  the  Commission  to  grant  an  application  without  a  hearing 
if,  after  a  thorough  consideration  of  the  application  and  such  other  infor¬ 
mation  as  it  maj’  require  of  the  applicant,  it  determines  that  public  in¬ 
terest,  convenience  or  necessity  will  be  served  by  a  grant  of  the  applica¬ 
tion. 

“Examination”  of  an  application  and  such  additional  information 
as  may  be  requested  to  determine  whether  to  grant  an  application  does 
not  consist  of  any  mere  superficial  study.  As  has  been  set  forth  in 
complete  detail  in  the  monograph  on  the  Commis.sion’s  procedure,  “ex¬ 
amination”  consists  of  a  complete  study  of  all  the  facts  involved  and  of 
all  questions  and  factors  which  have  a  bearing  upon  the  determination 
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of  whether  a  grant  of  the  application  would  serve  public  interest,  con¬ 
venience  or  necessity. 

The  purpose  of  the  Act  is  to  promote  the  interest  of  the  public  in 
having  radio  facilities  assigned  as  promptly  as  possible  and  without 
unnecessary  hearings,  so  as  to  permit  the  full  utilization  of  the  radio 
spectrum  in  the  public  interest  while  at  the  same  time  affording  the  max¬ 
imum  protection  to  applicants  against  unwarranted  denials  of  licenses 
to  operate  radio  equipment.  This  objective  is  accomplished  by  directing 
the  Commission  to  grant  applications  without  a  hearing  if  it  determines 
from  a  thorough  consideration  of  the  application  that  public  interest, 
convenience  or  necessity  would  be  .served  by  a  grant  thereof,  but  re¬ 
quiring  that  notice  and  an  opportunity  to  be  heard  be  given  to  the  ap¬ 
plicant  before  his  application  may  be  denied.  Notice  and  an  opportun¬ 
ity  to  be  heard,  it  should  be  noted,  are  required  to  be  given  to  the  appli¬ 
cant  and  not  to  some  other  person  asserting  an  interest  adverse  to  the 
applicant. 

There  is  nothing  in  the  Communications  Act  which  creates  an  excep¬ 
tion  to  the  procedure  of  granting  licenses  without  hearing  so  as  to  require 
that  a  hearing  be  afforded  upon  request  of  persons  other  than  the  appli¬ 
cant.  Nor  does  the  Act  contemplate  that  where  the  Commission  has 
reached  the  determination  that  public  interest,  convenience  or  necessity 
will  be  served  by  a  grant  of  the  application,  the  Commission  must  also 
inquire  into  the  possible  adverse  effect  of  a  grant  of  the  application  upon 
the  private  interests  of  any  other  person,  or  to  hold  a  hearing  upon  the 
request  of  such  person  in  order  to  consider  this  factor.  Indeed,  as  the 
Supreme  Court  has  held  in  the  recent  case  of  Federal  Communications 
Commission  v.  Sanders  Brothers  Radio  Station,  309  U.  S.  470,  decided 
March  25,  1940,  the  effect  of  the  grant  of  an  application  upon  the  private 
interests  of  persons  other  than  the  applicant  is  not  in  and  of  it.self  a 
factor  which  the  Commission  has  authority  to  consider.  Hence,  where 
this  is  the  only  reason  for  which  a  hearing,  or  participation  in  a  hearing, 
is  desired  by  a  person  other  than  an  applicant,  such  hearing  or  partici¬ 
pation  would  be  entirely  fruitless.  Any  requirement  for  mandatory 
hearings  merely  for  the  furtherance  of  private  interests  where  no  ques¬ 
tion  of  public  interest  is  also  involved  would  defeat  rather  than  serve  the 
expressed  purpose  of  the  Act  to  insure  expeditious  disposal  of  applica¬ 
tions  for  broadcast  facilities  and  would  make  the  Commission’s  processes 
convenient  devices  for  obstructionist  tactics  of  persons  desiring  to  pre¬ 
vent  the  e.stablishment  of  additional  broadcast  facilities.  The  mandate  to 
the  Commission  to  grant  applications  without  hearings  where  a  showing 
has  been  made  that  public  interest  will  be  served  by  the  grant  is  a 
fundamental  essential  to  a  proper  execution  of  the  Commission’s  func¬ 
tions. 

The  question  of  intervention  arises  in  the  situation  where  the  Com¬ 
mission  has  been  unable  to  determine  from  a  consideration  of  the  appli¬ 
cation  and  other  information  that  public  interest,  convenience,  or  neces- 


Journal  op  the  Federal  Communications  Bar  Association  299 


sity  will  be  served  by  a  ^rant  thereof  and  has  designated  the  applica¬ 
tion  for  hearing. 

B 

The  Commission’s  rule  on  intervention  (Section  1.102  of  the  Rules 
of  Practice  and  Procedure)  has  been  adopted  pursuant  to  Section  4(j) 
of  the  Act  which  provides  that  the  “Commission  may  conduct  its  pro¬ 
ceedings  in  such  manner  as  will  best  conduce  to  the  proper  dispatch  of 
business  and  to  the  ends  of  justice.’’  This  rule  provides  as  follows; 

“Petitions  for  intervention  must  set  forth  the  grounds  of  the  proposed  inter¬ 
vention,  the  position  and  interest  of  the  petitioner  in  the  proceeding,  the  facts 
on  which  the  petitioner  bases  his  claim  that  his  intervention  will  be  in  the  public 
interest,  and  must  be  subscribed  or  verified  in  accordance  with  section  1.122. 
The  granting  of  a  petition  to  intervene  shall  have  the  effect  of  permitting  inter¬ 
vention  before  the  Commission  but  shall  not  be  considered  as  any  recognition  of 
any  legal  or  equitable  right  or  interest  in  the  proceeding.  The  granting  of  such 
petition  shall  not  have  the  effect  of  changing  or  enlar^ng  the  issues  which  shall 
be  those  specified  in  the  Commission's  notice  of  hearing  unless  on  motion  the 
Commission  shall  amend  the  same.” 

The  rule  was  designed  to  eliminate  a  number  of  evils  which  had 
become  prevalent  under  a  prior  Commission  rule  which  made  interven¬ 
tion  almost  a  matter  of  course  upon  a  bare  showing  in  a  petition  that  the 
proposed  intervener  had  “a  substantial  interest  in  the  subject  matter’’ 
of  the  hearing.  The  reasons  for  adoption  of  the  present  rule  have  been 
amply  set  forth  at  pages  16-21  of  the  monograph  dealing  with  the  Com¬ 
mission’s  procedure. 

The  intervention  rule  was  interpreted  in  a  published  opinion,  dated 
September  29,  1939,  by  Commis.sioner  George  Henry  Payne,  presidiQg 
Commissioner  of  the  Commission’s  Motions  Docket,  in  connection  writh  a 
petition  to  intervene  filed  by  the  Orlando  Broadcasting  Company.  Inc., 
in  the  proceedings  on  the  application  of  Hazelwood.  Inc.,  Orlando, 
Florida,  for  a  new  station  in  Orlando,  Florida.  In  passing  upon  the 
sufficiency  of  this  petition,  Commis-sioner  Payne  gave  the  following  rea¬ 
sons  for  the  adoption  of  the  rule : 

"The  underlying  purpose  of  the  Commission  in  adopting  its  present  rule  on 
intervention  was  to  correct  a  practice  which  had  become  prevalent  under  the 
prior  rule  of  the  Commission  relating  to  intervention.  Under  its  former  rule, 
the  Commission  permitted  any  person  to  intervene  in  a  hearing  if  his  petition 
disclosed  ‘a  substantial  interest  in  the  subject  matter.'  This  standard  was  so 
broad  and  the  Commission's  practice  under  it  was  so  loose  that  intervention  in 
Commission  hearings  came  to  be  almost  a  matter  lyin§  in  the  exclusive  discre¬ 
tion  of  persons  seeking  to  become  parties  to  Commission  proceedings.  The 
experience  of  the  Commission  during  the  past  few  years  clearly  demonstrated 
that  the  participation  of  parties  other  than  the  applicant  in  broadcast  proceed¬ 
ings  in  a  great  many  cases  resulted  in  unnecessarily  long  delays  and  expense  to 
both  the  Commission  and  applicants  without  any  compensating  public  benefit. 
In  many  cases  the  major  function  served  by  intervenors  was  to  impede  the 
progress  of  the  hearing,  increase  the  size  of  the  record,  confuse  the  issues  and 
pile  up  costs  to  the  applicant  and  to  the  Commission  through  the  introduction 
of  cumulative  evidence,  unnecessary  cross-examination,  dilatory  motions,  re¬ 
quests  for  oral  argument  and  other  devices  designed  to  prevent  expeditious  dis¬ 
posal  of  Commission  business." 
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The  decision  set  forth  at  considerable  length  the  precise  require¬ 
ments  of  a  proper  petition  for  intervention  under  Rule  1.102  in  the  fol¬ 
lowing  language : 

"The  underlying  purpose  of  the  present  rule  is  to  limit  participation  in  pro¬ 
ceedings,  particularly  on  broadcast  applications,  to  those  persons  whose  partici¬ 
pation  will  be  of  assistance  to  the  Commission  in  carrying  out  its  statutory 
functions.  The  present  rule  requires  a  petitioner  to  set  forth  not  only  his  inter¬ 
est  in  the  proceeding  but  also  ‘the  facts  on  which  the  petitioner  bases  his  claim 
that  his  intervention  will  be  in  the  public  interest.’  The  fact  that  a  proposed 
intervener  may  have  the  right  to  contest  in  a  court  the  validity  of  an  order 
granting  or  denying  a  particular  application  does  not  in  and  of  itself  mean  that 
such  person  is  entitled  as  a  matter  of  right  to  be  made  a  party  to  the  pro¬ 
ceedings  before  the  Commission  on  such  application.  Intervention  in  proceed¬ 
ings  before  administrative  agencies  like  the  Federal  Communications  Commission 
is  ordinarily  covered  by  statutory  provision.  The  Q)mmunications  Act  contains 
no  provisions  giving  the  right  of  intervention  in  prweedings  before  the  Commis¬ 
sion  to  any  person  or  class  of  persons,  but  expressly  provides  that  the  Commission 
may  conduct  its  proceedings  in  such  manner  as  will  best  conduce  to  the  proper 
dispatch  of  business  and  to  the  ends  of  justice.  By  the  adoption  of  Rule  1.102 
the  Commission  in  effect  has  declared  that  it  will  conduce  to  the  proper  dispatch 
of  business  and  to  the  ends  of  justice  if  it  permits  intervention  in  a  proceeding 
before  it  only  if  the  making  of  a  record  in  which  the  facts  are  fully  and  com¬ 
pletely  developed,  is  facilitated  by  permitting  the  requested  intervention.  It  is 
this  theory — that  where  the  public  will  benefit  through  aid  or  assistance  given 
to  the  Commission  or  the  applicant  by  a  party-intervenor  in  a  broadcast  hearing, 
such  participation  should  be  permitted — which  underlies  Rule  1.102. 

‘‘The  petition  of  the  Orlando  Broadcasting  Company,  Inc.,  utterly  fails  to 
meet  the  requirement  of  the  present  rule  on  intervention.  In  so  far  as  it  re¬ 
quests  permission  to  participate  in  the  hearing  already  designated  on  the  applica¬ 
tion  of  Hazelwood,  Inc.,  it  simply  prays  that  the  petitioner  be  made  a  party  and 
•  be  allowed  to  present  ‘evidence.’  Not  the  slightest  intimation  is  given  as  to  the 
type  of  evidence  which  the  petitioner  desires  to  adduce  or  what  petitioner  intends 
to  prove  by  the  introduction  of  such  evidence.  The  only  issue  mentioned  in  the 
Commission’s  Notice  of  Hearing  is  the  issue  of  electrical  interference  to  Stations 
KLRA,  WHK  and  WMFJ,  which  are  now  operating  either  on  139f)  kc  (the  fre¬ 
quency  requested  by  Hazelwood,  Inc.)  or  on  adjacent  frequency.  The  petitioner 
operates  its  station  on  580  kc,  so  there  could  be  no  electrical  interference  to  peti¬ 
tioner’s  station,  and  while  it  would  not  be  impossible  for  the  petitioner  to  obtain 
data  on  the  issue  specified  in  the  Commission’s  Notice  of  Hearing,  it  is  not  likely 
that  the  petitioner  is  as  well  informed  or  is  as  well-equipped  to  adduce  testi¬ 
mony  concerning  the  issue  of  electrical  interference  as  is  the  Commission  itself. 
Without  a  proper  showing  of  the  type  of  evidence  proposed  to  be  adduced  and 
the  facts  expected  to  be  proved  thereby,  the  (Commission  would  not  be  justified 
in  permitting  the  petitioner  to  intervene  in  the  proceedings  on  the  application 
of  the  Hazelwood,  Incorporated.” 

The  petition  of  Orlando  Broadcasting  Company,  Inc.,  as  well  as 
nine  other  petitions  to  intervene  then  pending  were  deemed  not  to  com¬ 
ply  with  the  foregoing  requirements  of  the  rule  and,  accordingly,  all  of 
these  petitions  were  denied.  Upon  review  by  the  full  Commis.sion,  Com¬ 
missioner  Payne’s  action  in  denying  these  petitions  was  unanimously 
affirmed. 

Since  the  date  of  the  Commission’s  action  affirming  the  decision  in 
the  Hazelwood  case,  38  petitions  to  intervene  have  been  acted  upon  by 
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presiding!'  Commissioners  of  the  Motions  Docket.  Of  these,  28  have  been 
frranted,  5  have  been  denied,  and  5  have  been  dismissed  without  preju¬ 
dice  to  the  filinff  of  new  petitions. 

In  peneral,  it  may  be  said  that  denials  and  dismis.sals  of  petitions 
to  intervene  have  been  based  upon  the  fact  that  the  proposed  intervener 
desired  only  to  show  at  the  hearin"  the  manner  in  which  his  private 
interests  would  be  affected  by  a  erant  of  the  application  and  in  many 
instances  the  proposed  intervener  did  not  indicate  that  he  was  prepared 
to  show  even  this  much.  Such  petitions  have  failed  to  address  them¬ 
selves  to  any  considerations  of  public  interest  or  to  facts  which  mi"ht  con¬ 
stitute  valid  grounds  for  denial  of  the  application  in  which  participation 
is  sought  by  the  objecting  person.  The  administration  of  the  Commis¬ 
sion’s  rule  on  intervention  cannot  be  validly  criticized  as  having  resulted 
in  the  denial  of  intervention  in  any  case  in  which  participation  in  the 
hearing  by  the  proposed  intervener  could  reasonably  be  expected  to  have 
contributetl  to  a  proper  determination  of  the  issues  involved.  The  rule, 
in  fact,  has  been  liberally  construed  both  with  re.spect  to  the  pleading  of 
the  interest  of  the  proposed  intervener  and  the  .showing  as  to  the  man¬ 
ner  in  which  his  participation  in  the  hearing  will  be  of  assistance  in 
determining  the  i.ssues  involved. 

A  consideration  of  the  five  petitions  that  have  lieen  denied  indicates 
that  the  intervention  .sought  could  have  served  no  useful  purpose.  Two 
of  the  petitions  denied  were  filed  in  a  transfer  of  license  proceeding  by 
employees  of  the  transferor  who  claimetl  to  have  information  concerning 
the  qualifications  and  proposed  plans  of  the  transferee.  The  denial  of 
these  petitions  was  based  upon  the  absence  of  any  adequate  showing  of 
intere.st  and  the  fact  that  the  proposed  interveners,  in  effect,  merely  de¬ 
sired  to  serve  as  witnesses  at  the  hearing,  a  procedure  otherwise  avail¬ 
able  to  them  under  the  Commi.ssion’s  rule  allowing  any  person  to  appear 
to  offer  competent,  relevant  and  material  testimony. 

Of  the  remaining  three  petitions  denied,  there  was  not  the  slightest 
intimation  therein  that  the  petitioners  proposed  to  assist  in  any  manner 
in  the  determination  of  the  is.sues  involved  in  the  hearing.  Thus,  one  of 
the  petitions  merely  alleged  that  the  grant  of  the  application  for  a  sta¬ 
tion  in  the  same  city  as  petitioner’s  existing  station  would  affect  its  adver¬ 
tising  revenues,  but  was  silent  as  to  whether  the  petitioner  proposed  to 
furnish  any  evidence  or  assist  the  Commission  with  respect  to  any  of  the 
is.sue8  upon  which  the  application  had  been  designated  for  hearing.  In 
the  remaining  two  petitions,  the  ground  upon  which  intervention  was 
sought  was  electrical  interference  between  the  proposed  stations  of  the 
applicants  and  the  petitioners’  existing  stations.  In  one  of  these  peti¬ 
tions,  the  issue  of  interference  had  been  included  in  the  Notice  of  Hear¬ 
ing.  However,  the  petition  was  completely  silent  as  to  whether  the 
petitioner  proposed  to  offer  any  evidence  as  to  the  extent  of  interfer¬ 
ence,  much  less  any  facts  showing  that  such  interference  would  be  a 
proper  basis  for  denying  the  application.  In  the  other  of  these  peti- 
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tions,  no  issue  of  interference  was  included  in  the  Commission’s  Notice 
of  Hearing,  but  the  petitioner  requested  that  this  issue  be  included  in 
,the  Notice.  The  petition  failed,  however,  to  show  any  facts  .which  indi¬ 
cated  that  this  was  a  proper  issue  to  be  included  in  the  hearing  or  that 
the  petitioner  was  prepared  to  assist  in  any  manner  in  the  determina¬ 
tion  of  the  issues  already  designated  by  the  Commission. 

In  the  case  of  petitions  dismissed  without  prejudice,  the  petitions 
were  deemed  not  to  comply  with  the.  rule  but  it  was  indicated  upon  oral 
argument  that  the  deficiency  in  the  petitions  could  be  remedied  by  the 
filing  of  another  petition  in  conformity  with  the  rule.  It  should  be 
noted,  however,  that  in  none  of  these  cases  was  a  new  petition  filed  by  the 
proposed  intervener  asserting  that  such  intervener  would  aid  the  Com¬ 
mission  in  reaching  a  decision  on  the  question  whether  the  granting  of 
the  application  would  be  in  the  public  interest. 

The  Commission  has  not  insisted  upon  a  strict  technical  compliance 
with  the  intervention  rule,  but,  on  the  contrary,  has  been  extremely  lib¬ 
eral  in  granting  petitions  to  intervene  in  cases  where  the  petition  and 
oral  argument  in  support  thereof  have  indicated  that  the  purpose  of  the 
rule  would  be  served  by  allowing  the  intervention.  Thus,  although  some 
petitions  have  merely  allegetl  that  the  petitioner  had  evidence  upon  the 
issues  designated  for  hearing  which  it  proposed  to  offer  and  which  was 
not  otherwise  available  to  the  Commission,  they  have  been  deemed  to  be 
in  substantial  compliance  with  the  rule  where  it  appeared  upon  consid¬ 
eration  of  the  petition  and  oral  argument  that  the  purpose  of  the  rule 
would  be  served  by  permitting  intervention.  In  the  last  analysis,  there¬ 
fore,  the  determination  of  whether  intervention  should  be  allowed  or 
denied  has  turned  upon  the  substance  of  the  petitioner’s  proposal  rather 
than  upon  the  form  of  the  petition. 

In  connection  with  the  subject  of  intervention  it  should  be  pointed 
out  that  Section  1.195  of  the  Commission’s  Rules  provides  that  any  per¬ 
son  may  file  with  the  Commission  communications  relating  to  the  merits 
of  any  pending  application.  If  the  matter  is  designated  for  hearing, 
such  persons  are  notified  and  they  are  given  an  opportunity  to  appear 
and  give  evidence  at  the  hearing.  It  is  provided  in  this  rule  that  no  such 
person  shall  be  precluded  from  giving  any  relevant,  material,  and  compe¬ 
tent  testimony  at  such  hearing  because  he  is  unable  to  intervene  as  a 
party  in  the  hearing.  A  denial  of  a  petition  to  intervene,  therefore,  does 
not  deprive  the  proposed  intervener  of  the  right  to  give  evidence;  it 
simply  prevents  him  from  becoming  a  party  w’ith  all  the  possibilities  of 
delay  entailed  thereby. 

The  net  result  of  the  Commission’s  rule  on  intervention  has  been 
that  the  number  of  petitions  to  intervene  has  diminished  substantially 
within  the  past  year.  The  average  number  of  parties  in  hearings  has 
been  reduced  considerably  and  in  many  cases  in  which  under  the  old 
rules  several  parties  w’ould  have  been  permitted  to  intervene,  no  persons 
other  than  the  applicant  participate  in  the  hearing.  It  goes  without  say- 


I 


Journal,  of  the  Federal  Communications  Bar  Association  303 


ing  that  this  has  resulted  in  a  more  expeditious  disposal  of  applications 
with  the  consequent  saving  of  time  and  expense  both  to  the  applicant  and 
the  Commission.  This  result  has  been  accomplished  without  excluding 
from  hearings  any  person  with  a  legitimate  reason  for  participating  as  a 
party. 

11 

Parcantaga  of  Ravaraals  of  Propoiad  Findings  Affar 
Excapfions  and  Oral  Argumant 

During  the  discussion  by  counsel  for  the  Commission  of  its  proced¬ 
ure  of  i.s.suing  proposed  findings  and  allowing  exceptions  and  oral  argu¬ 
ment  thereon,  counsel  was  asked  by  the  Committee  for  the  percentage  of 
cases  in  which  proposed  findings  are  reversed  by  the  Commission  after 
exceptions  and  oral  argument.  We  have  examined  the  total  number  of 
broadcast  cases  since  the  new  procedure  of  issuing  proposed  findings  was 
adopted  about  eighteen  months  ago,  and  we  find  that  there  have  been 
reversals  in  about  17  per  cent  of  the  cases  in  which  counsel  have  pressed 
their  ca.se  by  filing  exceptions  and  reque.sting  oral  argument  or  the  filing 
of  briefs  in  lieu  of  oral  argument. 

The  following  table  has  been  compiled  for  the  information  of  the 
Committee : 


Number  of  Proposed  Findings  Issued _  57 

Number  of  Proposed  Findings  on  which  no  exceptions 

were  filed  _  34  • 

Number  of  Proposed  Findings  on  which  exceptions  were 
filed  _  23 

Number  of  Proposed  Findings  confirmed  by  Commission 

after  exceptions  _  17 

Number  of  Proposed  Findings  reversed  after  exceptions 4 

Number  of  Proposed  Findings  modified  after  exceptions 2 


The  first  thing  to  be  noted  is  that  in  60  per  cent  of  the  cases,  coun¬ 
sel  accepted  the  proposed  findings.  This,  in  itself,  is  strong  indication  of 
the  care  and  thoroughness  with  which  the  proposed  findings  are  prepared. 

In  the  second  place,  the  table  shows  that  in  four  out  of  23  cases,  or 
about  17  per  cent  of  the  cases  in  which  counsel  have  filed  exceptions,  the 
proposed  findings  were  reversed.  In  two  other  cases,  or  approximately 
9  per  cent,  the  findings  were  modified. 

These  figures  leave  little  doubt  that  the  Commission  considers  excep¬ 
tions  and  oral  argument  with  an  open  mind.  The  reversals  and  modifica¬ 
tions  in  a  substantial  percentage  of  the  cases  conclusively  demonstrate 

*  This  figure  includes  two  cases  in  which  exceptions  were  filed  but  were  either 
withdrawn  or  not  pressed. 
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that  counsel  who  arjfue  before  the  Commission  receive  a  full  hearinj? 
before  a  body  which  is  prepared  to  change  its  proposed  findings  upon  a 
showing  that  the  findings  are  in  error.  Iiide^,  a  study  of  the  mono¬ 
graphs  of  this  Committee  indicates  that  there  is  as  high  a  percentage  of 
reversals  and  modifications  after  the  Commission  has  issued  proposed 
findings  as  there  is  in  many  agencies  where  the  findings  are  put  out  by 
an  examiner  and  are  then  reviewed  by  the  deciding  body.  It,  there¬ 
fore,  appears  that  the  procedure  of  the  Federal  Communications  Com¬ 
mission  has  the  advantage  of  informing  counsel  of  what  the  Commis¬ 
sion  and  not  some  subordinate  official  proposes  to  do  without  any  as.serted 
disadvantage  that  this  opportunity  to  be  heard  is  before  a  body  that 
cannot  fairly  judge  his  ca.se.  The  figures  on  the  number  of  reversals 
and  modifications  show  that  the  Commission  does,  in  fact,  have  an  open 
mind  when  it  hears  counsel. 

Ill 

Requests  for  Consent  to  Transfers  of  Licenses  and  Requests 
for  Special  Authorisations 

Counsel  for  the  Federal  Communications  Bar  As.sociation,  during 
the  course  of  his  remarks  to  the  Committee,  made  several  references  to  an 
asserted  “tendency  of  the  Commis.sion  to  call  an  application  something 
else”  in  order  to  avoid  the  statutory  reejuirement  of  a  liearing  prior  to 
a  denial  of  an  application.  Two  types  of  cases  were  referred  to  by 
counsel  as  proof  of  this  tendency:  (1)  Cases  of  re<iuests  for  consent  to 
transfer  licenses;  (2)  ca.ses  of  re<|uest8  for  special  experimental 
authorizations  and  special  service  authorizations.  They  will  be  dealt 
with  in  that  order. 

(1)  Section  310(b)  of  the  Act  provides  as  follows: 

“The  station  license  required  hereby,  the  frequencies  authorized  to  be  used 
by  the  licensee,  and  the  rights  therein  granted  shall  not  be  transferred,  assigned, 
or  in  any  manner  either  voluntarily  or  involuntarily  disposed  of,  or  indirectly 
by  transfer  of  control  of  any  corporation  holding  such  license,  to  any  person, 
unless  the  Commission  shall,  after  securing  full  information,  decide  that  said 
transfer  is  in  the  public  interest,  and  shall  give  its  consent  in  writing.” 

Whether  requests  for  consent  to  the  transfer  of  licenses  are  legally 
the  same  as  applications  for  licenses  so  as  to  make  the  provisions  of  Sec¬ 
tion  309(a)  requiring  hearings  prior  to  denials  of  applications  appli¬ 
cable  to  reque.sts  for  consent  to  transfers,  is  a  question  which  is  now 
pending  before  the  Supreme  Court  of  the  United  States,  Federal  Com¬ 
munications  Commission  v.  The  Columbia  Broadcasting  System  of  Cali¬ 
fornia,  Inc.,  No.  39,  October  Term  1940;  Federal  Communications  Com¬ 
mission  V.  The  Associated  Broadcasters,  Inc.,  No.  40,  October  Term  1940. 
The  Commis-sion  will  not  burden  the  Committee  with  a  brief  in  support 
of  its  position  that  a  hearing  is  not  required  before  a  denial  of  a  reque.st 
for  consent  to  transfer  a  license.  However,  two  points  should  be  noted 
in  connection  with  these  requests  for  consent  to  transfers. 
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First,  the  Commission  has  made  it  a  practice  to  hold  a  hearing  on  a 
request  for  consent  to  a  transfer  whenever  a  hearing  might  reasonably 
be  expected  to  aid  the  Commission  in  securing  full  information  on  which 
to  base  its  decision.  In  the  very  case  now  pending  before  the  Supreme 
Court,  there  was  a  hearing  by  the  Commission  before  denial  of  the  request 
for  consent  to  transfer  of  license. 

Second,  there  is  a  fundamental  difference  between  the  denial  of  a 
request  for  con-sent  to  transfer  a  license  and  the  denial  of  an  applica¬ 
tion  for  a  new  license  or  for  a  renewal  or  modification  of  an  existing 
license.  If  a  request  for  consent  to  assignment  is  refused,  the  net  result 
from  the  standpoint  of  the  public  is  that  the  assignor  will  continue  to 
operate  the  station  rather  than  the  proposed  assignee,  but  no  interrup¬ 
tion  in  radiobroadcast  service  will  result  from  such  refusal.  If.  on  the 
other  hand,  an  application  for  a  station  license  or  for  modification  or 
renewal  is  denied,  the  public  is  depriveil  of  the  proposed  radio  service. 

(2)  There  is  no  justification  for  the  as.sertion  tliat  the  Commi.-sion 
calls  applications  for  certain  “special  authorizations”  by  that  name  in 
order  to  avoid  the  statutory  requirement  of  a  hearing  applicable  to 
applications  for  .station  licenses.  A  consideration  of  the  nature  and  pur¬ 
pose  of  such  authorizations  will  reveal  that  they  are  fundamentally  dif¬ 
ferent  from  station  licenses.  Furthermore,  there  is  no  warrant  for  the 
.statement  that  any  attempt  has  ever  been  made  by  the  (’ommission  to 
deprive  any  person  of  the  statutory  right  to  a  hearing  where,  in  fact,  the 
authorization  sought  is  applied  for  in  accordance  with  the  statutory  pro¬ 
cedure  for  a  regular  license  or  modification  of  license. 

Each  year  the  Commission  receives  a  large  number  of  requests  from 
licen.sees  for  permis.sion  to  opcrati*  under  conditions  not  authorized  by 
the  terms  of  construction  permits  or  station  licenses.  These  consist  of 
requests  (1)  for  extension  of  equipment  and  program  test  periods  fixed 
in  construction  permits;  (2)  to  operate  for  a  limited  period  of  time, 
generally  in  an  emergency,  in  a  manner  not  set  forth  in  a  regular  license 
or  authorized  by  regulations;  (3)  to  depart  for  a  limited  period  of  time 
from  the  hours  of  operation  authorized  in  a  regular  license;  (4)  to  sus¬ 
pend  operation  of  a  station  partially  or  wholly;  and  (5)  to  conduct 
experiments  on  a  licensed  station  for  a  limited  period  of  time.  All  of 
such  authorizations  are  by  their  very  nature  for  short  periods  of  time 
and  temporary  in  nature.  Many  of  these  requests  are  made  on  short 
notice,  as.  for  example,  a  request  by  a  station  authorized  to  operate  day¬ 
time  hours  only  to  be  permitted  to  remain  upon  the  air  during  the  eve¬ 
ning  in  order  to  broadcast  some  special  event,  such  as  a  speech  by  the 
President,  a  special  sports  event,  or  other  unusual  programs.  By  their 
very  nature  such  requests  must  be  acted  upon  immediately  and  as  a 
practical  matter  could  hardly  be  subjected  to  the  same  formalities  as 
applications  for  station  licenses.  The  temporary  nature  of  special  auth¬ 
orizations  makes  it  inconceivable  that  upon  a  proposed  denial,  the  Com¬ 
mission  should  set  the  matter  down  for  hearing  since  the  period  for 
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which  the  authorization  is  f^enerally  sought  would  be  over  long  before 
the  procedural  steps  involved  in  a  hearing  could  be  taken.  Further¬ 
more,  in  view  of  their  temporary  duration,  special  authorizations  can 
hardly  be  considered  modifications  of  licenses  and  are  not  applied  for  as 
such  by  licensees. 

One  type  of  special  authorization  is  the  special  experimental  authori¬ 
zation  which  authorizes  an  existing  licensee  to  conduct  experiments  over 
its  station  for  the  purpose  of  providing  data  relating  to  interference  and 
other  technical  problems.  These  are  granted  upon  a  showing  of  a  pro¬ 
posed  program  of  experimentation  which  offers  promise  of  substantial 
contribution  to  the  radio  art  and  in  order  to  carry  out  approved  experi¬ 
mental  objectives.  The  very  nature  of  this  experimentation  is  such  that 
it  can  be  authorized  only  on  a  temporary  basis,  and  the  authorization  for 
such  purpose  is  not  a  license  in  the  sense  that  any  permanency  of  period, 
hours  of  operation,  or  frequency  is  established.  An  express  condition  is 
included  in  such  authorizations  constituting  notice  that  it  may  be  termi¬ 
nated  at  any  time  if  the  need  for  such  action  arises.  When  application 
is  made  for  such  authorization,  the  licensee  is  aware  of  the  fact  that 
this  is  the  nature  of  the  instrument  it  is  seeking.  This  is  not  to  say,  how¬ 
ever,  that  the  licensee  is  precluded  from  applying  for  authority  to  carry 
on  the  same  operations  on  a  regular  basis  through  an  application  for 
modification  of  its  license.  In  such  an  event,  even  though  the  proposed 
opieration  may  be  in  violation  of  the  Commission’s  rules,  the  Commi.s- 
sion’s  practice  has  been  to  treat  such  application  in  the  same  manner  as 
any  other  application  for  license  and  will  follow  the  procedure  of  notice 
and  hearing  before  any  denial  of  the  application.  In  at  least  one  case 
arising  in  the  past  year,  a  licensee  applied  for  a  special  experimental 
authorization  while  at  the  same  time  applying  for  a  modification  of  its 
license  to  obtain  by  way  of  regular  operation  the  same  authority  as  was 
sought  under  the  special  authorization.  Although  the  request  for  special 
authorization  was  denied  without  hearing,  the  licensee  was  given  notice 
and  hearing  on  its  application  for  modification  of  licen.se,  notwith¬ 
standing  the  fact  that  the  proposed  operation  would  be  in  contravention 
of  the  Commi.ssion ’s  regulations. 

It  will  thus  be  seen  that  the  Commission  not  only  has  not  engaged  in 
any  practice  of  “calling  applications  for  licenses  something  el.se  in  order 
to  evade  the  requirements  of  a  hearing”  but  it  has  made  available  to 
licensees  the  device  of  special  authorizations  in  order  to  afford  them 
special  privileges  of  a  temporary  nature  which  would  not  be  possible  by 
way  of  regular  operation,  and  at  the  same  time  affording  to  licensees, 
who  desire  such  privileges  on  a  regular  basis  by  way  of  modification  of 
license,  notice  and  an  opportunity  to  be  heard  in  the  manner  prescribed 
by  the  Act.  In  other  words,  if  the  request  is  for  permission  to  go  out¬ 
side  an  existing  license,  no  hearing  is  or  could  be  held ;  if  the  request  is 
for  a  modification  of  the  license,  a  hearing  is  always  accorded  the 
applicant. 


